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Abstract  

A background theory of rights is necessary to any institutional normative order we call law. 

The EU legal field is particularly complex as an institutional normative order because it 

implies complex federal relationships between the EU institutions and the Member States, all 

acting as an ideally coherent legislator. Domestic courts and the ECJ can also be seen as a 

coherent cooperative machinery of interpretation and coherence of the law. 

The background theory of rights calls for two dimensions to be addressed: the recognition of 

rights (where and how are rights recognised) and their operation within the legal system in 

relation to other legal positions of individuals and authorities. The first dimension is here 

addressed through the institutional theory of law relying in large part on a rule of recognition 

of EU (sources and instruments of) law and on the systemic operation of EU law through 

directives that produce diverse effects on individuals throughout the Union. The second 

dimension is addressed by relying on Hohfeld's views on fundamental legal positions, 

entitlements and burdens. This theory helps explain different forms of operation of rights' 

discourse. 

There is a further aspect of rights, the symbolic or rhetoric one, which was hinted at by 

Hohfeld and the legal realists: claims of rights within a society are dealt with as serious, 

legitimate, claims that need to be addressed by the legal and political systems. Recognition 

and enforcement of rights (and other related legal positions) are the means by which the law 

responds to social needs, formulated also in terms of rights' claims and this gives the law a 

moral dimension that, according to post-positivist theories of law, could be considered as 

inherent to the concept of law and right (justice). 

Ideally these rights should respond to the needs and interest of all people in a given 

community, in a lifeworld, and the EU is to be seen as an emergent complex lifeworld of 

other complex communities where rights discourses are generated. Some are strongly linked 

to the state (federal and pluri-national states or the traditional nation-state) and others are 

public spheres developed independently of state-law at the transnational, national, regional or 

local levels. In such public spheres and communities, rational communication tends to 

generate these rights' claims which are also claims to (moral, political and legal) validity and 

are often neutralised or weakened by major domains of social life where other interests are 

organised - the market, public and other forms of power, organizations.  

 

 

 

 


