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INTRODUCTION 
- Origin = Europe 2020 – A strategy for smart, sustainable and inclusive 

growth = revamping economy of MS 

 * PP : more effective use of public funds, wider use of green PP and improve 
 innovative SME’s 

- EC 27/01/2011: Green paper on modernisation of EU PP policy towards 
an efficient European Procurement Market 

- 20/12/2011: 3 Directive proposals (classic sector, utility sector, 
concessions) 

- 26/02/2014: 3 Directives  

• Directive 2014/23/EU  (concessions) 
• Directive 2014/24/EU (classic sector) 
• Directive 2014/25/EU (utility sector) 
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INTRODUCTION 
- Directive 2014/24/EU 

 * Aims of the reform programme: simplification, flexibilisation, updating the rules, 
 possibilities for using PP for horizontal policies 

 * Objectives (preamble): 

  1) PP has to comply with principles on free movement and it has to be  
  opened up to competition 

  2) PP plays a key role in the Europe 2020 strategy : to increase the   
  efficiency of public spending, facilitating in particular the participation of  
  SMEs in PP and to enable procurers to make better use of PP in support of  
  common societal goals 
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SCOPE 

1. Definition 
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SCOPE 
1. Definition 

- Procurement = acquisition of public contracts whether or not intended for a 
public purpose 
 

- ‘public contracts’ means contracts for pecuniary interest concluded in 
writing between one or more economic operators and one or more 
contracting authorities and having as their object the execution of works, 
the supply of products or the provision of services  
 

- No substantial modifications 
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SCOPE 

2. Mixed contracts 

- Mixed contract = contract which has as their subject two or more types of 
object 

- Mixed procurement : main subject determines scope 

- Contract with parts objectively separable : choice 

 * each part separatly regime according to its characteristics 
 * single contract : directive 2014/24/EU 
 
- Contract with non separable parts : main subject-matter 
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SCOPE 
3.  Exclusions 

- Contracts in the water, energy, transport and postal services sectors 
 
- field of electronic communications   

 
- Public contracts awarded and design contests organised pursuant to 

international rules  
 

- Some service contracts (art. 10 – examples) 
 
 * the acquisition or rental, by whatever financial means, of land, existing buildings or 
 other immovable property or concerning rights thereon  
 * arbitration and conciliation services  
 * legal representation of a client by a lawyer 
 * loans, whether or not in connection with the issue, sale, purchase 
  or transfer of securities or other financial instruments   
 * employment contracts 
 * public passenger transport services by rail or metro  
 … 
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SCOPE 
4. Cooperation between public authorities (art. 12) 

- In house = own means : outside the scope 

     Cooperation : inside the scope if public contract 

- 2 Exclusions : vertical and horizontal cooperation (see CJEU case law) 

- Vertical cooperation : 3 conditions 

 * similar control (decisive influence over strategic objectives & significant decisions 
 * activities : 80 % + (also for legal persons controlled by contracting authority 
 * no direct private capital participation (exception non controlling and non blocking 
 forms of private capital with no decisive influence) 
 
- Vertical cooperation : also inverse relation and joint control 
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SCOPE 
4. Cooperation between public authorities (art. 12) 

- Horizontal cooperation 
 
A contract concluded exclusively between two or more contracting authorities shall fall 
outside the scope of this Directive where all of the following conditions are fulfilled:  
(a) the contract establishes or implements a cooperation between the participating 
contracting authorities with the aim of ensuring that public services they have to perform 
are provided with a view to achieving objectives they have in common;  
(b) the implementation of that cooperation is governed solely by considerations relating to 
the public interest; and  
(c) the participating contracting authorities perform on the open market less than 20 % of 
the activities concerned by the cooperation.  
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1. General principles 

 
 
2. Exclusion grounds 
 
 
3. Self-cleaning 
 
 
4. European Single Procurement Document 
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1. General principles 
 

- Open procedures: no mandatory sequence of examination 
 
 

- Exclusion possible at any point of the tender procedure 
 
 

- Exclusion possible on the basis of non-compliance with 
social, labour and environmental law 
 
 

- More power to seek clarifications and additionnal 
information 
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2. Exclusion grounds 
 
- Emphasis on the fight against fraud and corruption 

 
- Extension of grounds of exclusion 
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3. Self-cleaning 
 
- Mandatory grounds of exclusion: possibility to provide 

evidence that measures are taken to demonstrate reliability 
 
 = compensatory measures 
 
        exception : excluded by final judgment 
 
- Non payment of fiscal and social debts 
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4. European Single Procurement Document (ESPD) 
 
- ESPD = an updated self-declaration as preliminary evidence 

in replacement of certificates issued by public authorities 
that undertaking is not affected by exclusion grounds and 
meet selection criteria 
 

- Contracting authority requests submission of proof 
afterwards prior to awarding contract 
 

- Reduces cost to participate : facilitate SMEs 
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AWARD PROCEDURES 

1. Open and restricted procedures 
 
 

2. Competitive procedure with negotiotian 
 
 

3. Negociated procedure without prior notice 
 
 

4. Competitive dialogue 
 
 

5. Innovative partnership 
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AWARD PROCEDURES 

1. Open and restricted procedures 
 

- = standard procedures 
 

- Reducing timescales 
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AWARD PROCEDURES 

2. Competitive procedure with negotiotian 
 

- = special procedure 
 

- = new name for negotiated procedure with prior notice 
 

- Same grounds of use as competitive dialogue = expansion of 
grounds  
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AWARD PROCEDURES 

3. Negociated procedure without prior notice 
 

- No substantial modifications 
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AWARD PROCEDURES 

4. Competitive dialogue 
 

- Same grounds for use as competitive procedure with negotiation 
 

- Possibility of negociation with preferred bidder 
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AWARD PROCEDURES 

5. Innovative partnership 
 

- New award procedure 
 

- Mandates under a single procedure the purchase of R&D solutions 
and resulting supplies, services or works which cannot be met by 
solutions already available on the market 
 

- Three key phases:  
 a) award procedure: choosing a partner 
 b) development of an innovative solution 
 c) placing of orders for the purchase of results 
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AWARD CRITERIA 

- Award on the basis of the most economically advantageous 
tender 
 

- = price and non-price criteria : no modifications 
 

- Linked to the subject matter of the contract, but not necessarily 
linked to the material substance of a product 
 

 linked to its life cycle: R&D, production, trading, transport, use… 
 

 = broad approach 
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SMEs 

 
 

- Promotion access SMEs = main point of the reform 
 

- Division of contracts into lots 
 

- European Single Procurement Document 
 

- Proportionnality minimum turnover 
 

- Subcontracting: direct payments 
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SUSTAINABLE PUBLIC 
PROCUREMENT 

- Award criteria : it has not to relate to an intrinsic characteristic of a product 
 

- Some contracts may be put aside for special categories of operators (with 
disabled or disadvantaged workers) 
 

- Grounds of exclusion: payment of social security, violation of applicable 
obligations in the field of labour, environnemental and social law 
 

- Performance clauses: social and environmental requirements 
 

- Life cycle costing: costs of acquisition, use, end of life  
  = evaluates costs of an asset throughout its life-cycle 

 
- Use of eco and social labels: linked to the subject-matter of  
the contract and appropriate to define characteristics of the  
works, supplies or services that are the subject-matter of the  
contract  
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MODIFICATIONS  (art. 72) 
1. Contracts and framework agreements may be modified without a new procurement procedure in accordance with this Directive in any of 
the following cases:  
(a)where the modifications, irrespective of their monetary value, have been provided for in the initial procurement documents in clear, 
precise and unequivocal review clauses, which may include price revision clauses, or options. Such clauses shall state the scope and 
nature of possible modifications or options as well as the conditions under which they may be used. They shall not provide for modifications 
or options that would alter the overall nature of the contract or the framework agreement;  
(i) cannot be made for economic or technical reasons such as requirements of interchangeability or interoperability with existing equipment, 
services or installations procured under the initial procurement; and  
(ii) would cause significant inconvenience or substantial duplication of costs for the contracting authority.  
However, any increase in price shall not exceed 50 % of the value of the original contract. Where several successive modifications are 
made, that limitation shall apply to the value of each modification. Such consecutive modifications shall not be aimed at circumventing this 
Directive;  
(c) where all of the following conditions are fulfilled:  
(i) the need for modification has been brought about by circumstances which a diligent contracting authority could not foresee;  
(ii) the modification does not alter the overall nature of the contract;  
(iii) any increase in price is not higher than 50 % of the value of the original contract or framework agreement. Where several successive 
modifications are made, that limitation shall apply to the value of each modification. Such consecutive modifications shall not be aimed at 
circumventing this Directive;  
(d) where a new contractor replaces the one to which the contracting authority had initially awarded the contract as a consequence of either:  
(i) an unequivocal review clause or option in conformity with point (a);  
(ii) universal or partial succession into the position of the initial contractor, following corporate restructuring, including takeover, merger, 
acquisition or insolvency, of another economic operator that fulfils the criteria for qualitative selection initially  
established provided that this does not entail other substantial modifications to the contract and is not aimed at circumventing the 
application of this Directive; or  
(iii) in the event that the contracting authority itself assumes the main contractor’s obligations towards its  
subcontractors where this possibility is provided for under national legislation pursuant to Article 71;  
(e) where the modifications, irrespective of their value, are not substantial within the meaning of paragraph 4.  
Contracting authorities having modified a contract in the cases set out under points (b) and (c) of this paragraph shall publish a notice to that 
effect in the Official Journal of the European Union. Such notice shall contain the information set out in Annex V  
part G and shall be published in accordance with Article 51.  
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MODIFICATIONS 
2. Furthermore, and without any need to verify whether the conditions set out under points (a) to (d) of paragraph 4 are met, 
contracts may equally be modified without a new procurement procedure in accordance with this Directive being necessary 
where the value of the modification is below both of the following values:  
(i) the thresholds set out in Article 4; and  
(ii) 10 % of the initial contract value for service and supply contracts and below 15 % of the initial contract value for works 
contracts.  
However, the modification may not alter the overall nature of the contract or framework agreement. Where several successive 
modifications are made, the value shall be assessed on the basis of the net cumulative value of the successive modifications.  
3. For the purpose of the calculation of the price mentioned in paragraph 2 and points (b) and (c) of paragraph 1, the updated 
price shall be the reference value when the contract includes an indexation clause.  
4. A modification of a contract or a framework agreement during its term shall be considered to be substantial within the 
meaning of point (e) of paragraph 1, where it renders the contract or the framework agreement materially different in character 
from the one initially concluded. In any event, without prejudice to paragraphs 1 and 2, a modification shall be considered to be 
substantial where one or more of the following conditions is met:  
(a) the modification introduces conditions which, had they been part of the initial procurement procedure, would have allowed 
for the admission of other candidates than those initially selected or for the acceptance of a tender other than that originally 
accepted or would have attracted additional participants in the procurement procedure;  
(b) the modification changes the economic balance of the contract or the framework agreement in favour of the contractor in a 
manner which was not provided for in the initial contract or framework agreement;  
(c) the modification extends the scope of the contract or framework agreement considerably;  
(d) where a new contractor replaces the one to which the contracting authority had initially awarded 
 the contract in other cases than those provided for under point (d) of paragraph 1.  
5. A new procurement procedure in accordance with this Directive shall be required for other  
modifications of the provisions of a public contract or a framework agreement during its  
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