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STATEMENT OF FACTS 
 

PARTIES 

The Defendant is a US-based company specialized in development and production of the 

ropes. The Defendant possesses substantial experience in rope production and have progressive 

production facilities that allow to produce variety of ropes types.  

The Claimant is a Danish company specialized in development and production of fabrics 

used for various ropes and cords which must withstand wear and tear as well as hard strains. The 

Claimant’s products used in different spheres, including mounting climbing. 

 

 

PRESENTATION OF THE CASE 

May, 2012 The Claimant made an invention regarding a 

new type of rope sheathing and ways of 

braiding that fibers together 

June 5th, 2012 The Claimants filed an application for a patent 

to the Danish Patent and Trademark Office 

June 4th , 2013 

 

The Claimant filed an application for a patent 

under the rules of the PCT Treaty 

October, 2013 The Claimant and the Defendant started the 

negotiations regarding the production of 

goods based on the Claimant’s invention 

October 12th, 2013  

 

The Claimant and the Defendant concluded 

the Non Disclosure Agreement 

December 5th, 2013 The Claimant’s Danish patent application 

became publicly available 

December 20th, 2013 The negotiations between the Claimant and 

the Defendant came to the end without actual 

conclusion of the contract 

December (the end 

of), 2013 

The Claimant filed a trademark application 

for the phrase “MOUNTAIN SAFE” to the 

Danish Patent and Trademark Office 
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January 1st, 2014 The Defendant concluded a contract with the 

third party - Hagfjäll 

January 15th, 2014 The Defendant started to deliver goods to the 

Hagfjäll 

March, 2014 The Claimant learnt about the Defendant’s 

contract with the Hagfjäll 

 

March, 2014 The Claimant filed an application for an 

amendment of the patent formula  

June-August, 2014 The Claimant’s trademarks were registered in 

all Nordic countries 
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THE COMMUNICATION OF THE PARTIES BEFORE INITIATION OF THE 

ARBITRAL PROCEEDINGS 

The Claimant reached the Defendant in March 2014 and demanded the Defendant to 

immediately stop all marketing of its rope. The Claimant alleged that the Defendant had acted in 

breach of the NDA and Claimant’s intellectual property rights. The Claimant also demanded that 

the Defendant paid 100,000 (one hundred thousand) Euro as a compensation for the lost profit 

due to the lost contract with a third party - Hagfjäll, and 300,000 (three hundred thousand) Euro 

as “fair compensation” for the headstart Defendant had got by alleged misuse the Claimant’s 

confidential information.  

The Defendant denied to have done anything unlawful when negotiating a contract with Hagfjäll. 

The Defendant denies the Claimant’s claims for the compensation for lost profit and the 

compensation for alleged market distortion. The Defendant also disputed the validity of the 

trademark MOUNTAIN SAFE. 

The Parties agreed to refer the dispute to arbitral tribunal according to the Rules of the 

International Chamber of Commerce. 
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THE LEGAL ISSUES OF THE CASE AT HAND 

  

I THE AMENDMENT TO THE CLAIMANT’S PATENT APPLICATION IS NOT 

VALID AND THE DEFENDANT WOULD NOT INFRINGE THE PATENT WHEN 

GRANTED 

  

1. The Time limits of the patent amendment are complied with 
 

The Defendant does not dispute the compliance of the time limits set out by the rules of the PCT 

treaty and national patent legislation by A/S Tougkvas’ patent application as does not consider 

the matter relevant regarding the facts of the present case. 

 

2. The Amendment to the patent application itself is not valid 
 

The Defendant submits that A/S Tougkvas’ patent application amendment is not valid due to the 

following reasons. Firstly, the amendment would unlawfully extend the scope of protection 

conferred by the patent when granted. Secondly, polyester fibres are an indispensable element of 

the patent claim 1 read in conjunction with the objective of the patent application and, thus, not 

able to be deleted from the claim. Thirdly, removing the word “polyester” from the claim 1 

would create an inconsistency between the description and the claim of the patent application. 

 

2.1. Tougkvas’ patent application amendment does not comply with the requirements 

Contrary to the Claimant’s assertion that the patent application amendment is valid inasmuch as 

it does not change the application in a way which was not disclosed in the original application, 

the Defendant contends that A/S Tougkvas’ patent application amendment does not comply with 

the requirements of the Nordic patent legislation, nor the rules set out by the PCT Treaty based 

on the following provisions.  

Danish Patents Act Article 19(2)
1
 provides for that 

“After the Patent Authority has sent the notification referred to in subsection 1, the claims may 

not be amended in such a way as to extend the scope of the protection conferred by the patent”. 

The Defendant submits that by deleting the word “polyester” from the patent claim 1, the scope 

of protection conferred by the patent would unlawfully extend within the meaning of the Article 

                                                           
1
 Consolidate Act No. 108 of 24 January 2012 (the Danish Patents Act), to this effect see also Act No 15 December 

1967/550 Article 19(2) (The Finnish Patents Act), Act No. 9 of December 15, 1967 on patents Article 19(2)(The 

Norwegian Patents Act), Act No. 837 of 1967 Article 20(3) (The Swedish Patents Act)  
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19(2) of the Patent Act, as the scope of protection would then cover all possible fibres instead of 

merely polyester fibres. 

It must be noted that the properties of polyester and nylon fibres manifest significant differences 

according to the application purpose of the rope. Therefore, amending the patent claim by 

deleting the word polyester leaving the word “fibres” in the scope of protection of the patent 

claim would monopolise the use of all fibres for A/S Tougkvas. 

Furthermore, the aforementioned amendment would not only impose significant constraints on 

A/S Tougkvas’ competitors but also enable the company to dictate the market entry terms. This 

would result to hampering the free competition on the rope market as it may deter other 

inventors from building on or designing around the patented invention. 

 

2.2 Polyester fibres are an indispensable part of the claim regarding the objective of the 

invention 

The patent application describes the invention as follows: “The main object of the invention is to 

provide ropes with a solid and wear resistant sheathing for demanding application purposes, 

both at sea and at land. In particular it is an object to create a sheathing with a surface so dense 

that the penetration of contaminants, such as sand, or the risk of hooking a foreign body (such as 

sharp rocks) is considerably reduced.” (see Exhibit 1.) 

Evaluating the amendment to A/S Tougkvas’ patent application in light of the three-phased test 

adopted by the EPO in it’s case law
2
, the replacement or removal of a feature from a claim may 

not violate Article 123(2) EPC provided the skilled person would directly and unambiguously 

recognise that (1) the feature was not explained as essential in the disclosure, (2) it is not, as 

such, indispensable for the function of the invention in the light of the technical problem it serves 

to solve, and (3) the replacement or removal requires no real modification of other features to 

compensate for the change.  

Evaluating the amendment to A/S Tougkvas’ patent application in light of the first phase of the 

test, contrary to the Claimant’s contention that the “feature” has not been presented 

indispensable, the Defendant asserts that polyester indeed is indispensable as it has effect on the 

way the invention works based on the following reasoning.  

The qualities depicted in the description of the patent application are features typically acquired 

from a rope for multiple purposes, has a strong ability to resist abrasion and preserving its good 

properties also when wet. The material generally used in these types of multi-purpose ropes is 

polyester as it “has less stretch than nylon and its today widely used in the manufacture of low-

stretch ropes used in rescue, fixed lines, rope systems, and rappelling, where dynamic properties 

are not required”.
3
  

                                                           
2
 European Patent Office T 331/87 (Removal of feature) of 6.7.1989 

3
 Gaines, Bob (2013) Rappelling: Rope Descending And Ascending Skills For Climbing, Caving, Canyoneering, 

And Rigging (How To Climb Series), Falcon Guides; First Edition. pp. 3. 
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Regarding the second phase of the test, the Defendant stresses that the feature “polyester” is 

indispensable in order to resolve the presented problem as it would be obvious to a person skilled 

in the art that another material would work in a different way and that polyester is needed in 

order to produce the type of rope depicted in the description and in the claim. Polyester resists 

water, has less stretch, and it is also more durable than nylon and its lower stretch offers more 

abrasion resistance
4
.  

As regards to the third phase of the test, the Defendant asserts that the replacement or removal of 

the word “polyester” from the claim requires modification to compensate for the change and, 

contrary to the Claimant’s assertion, points out that the feature “polyester” is not just an 

additional qualifier but rather an essential part of the claim. 

The application describes the invention as a rope for demanding application purposes for both 

sea and at land, thus, a rope used in marine and nautical application as well as at land for 

different purposes. Furthermore, the objective of the application describes that the sheathing 

must be able to resist penetration of contaminants, such as sand or the risk of hooking a foreign 

body, rather qualities specific to a polyester rope. 

Finally, on the basis of the description of the application a person skilled in the art would 

understand that the objective of the invention is not to make a climbing rope but a well-enduring 

multi-purpose rope for demanding application purposes for both sea and at land. Nylon would 

not be possible for this purpose, as it is well known that the water resistance of a nylon rope is 

significantly lower than of a polyester rope. Moreover, based on test results, "shock strength" can 

be seen as a radically different property than tensile strength, and finally regarding the two rope 

materials, polyester has lower "shock strength" than nylon.
5
 

 

2.3 The patent claim would not support the objective of the patent if amended 

According to the PCT Article 5, “the description shall disclose the invention in a manner 

sufficiently clear and complete for the invention to be carried out by a person skilled in the art”. 

Furthermore, Article 6 on claims provides for that “The claim or claims shall define the matter 

for which protection is sought. Claims shall be clear and concise. They shall be fully supported 

by the description.”
6
 

On the basis of these provisions, it must be noted to this matter that the description of the patent 

claim concludes and particularly points out distinctly claiming the subject matter that the 

applicant regards as his invention, the rope for demanding application purposes for both sea and 

at land. 

According to the case-law of the EPO, “all the features described in the description as being 

necessary to carry out the invention (essential features) must be present in a corresponding 

                                                           
4
 Bitting, Kenneth R. "The Dynamic Behavior of Nylon and Polyester Line, Final Report," USCG Report No CG-D-

39-80, 1980  
5
 Toomey, Christopher James. (1988). “The dynamic behaviour of nylon and polyester rope under simulated towing 

conditions”. DSpace@MIT: Massachusetts Institute of Technology.  
6
 Patent Cooperation Treaty (PCT) June 19, 1970 Article 6  
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claim”.
7
 Consequently, the Defendant submits that the description and the claim 1 of the patent 

application would not be in line with the objective of the patent nor supporting each other if the 

word polyester was deleted from the claim 1 or replaced with nylon. 

The objective of the patent claim is clearly indicated in the description of the patent application, 

which is to make ropes for demanding application purposes for both sea and at land and from 

this description,it would be obvious, based on the subject-matter of which represents the core of 

the present claim 1, to a skilled person having regard to the properties of polyester and nylon that 

the rope which is the objective of the application and depicted in the description, can only be 

produced well with polyester. 

Consequently, the Defendant submits that the description and the claim 1 of the patent 

application would not be in line with the objective of the patent nor would the two parts of the 

application support each other if the word polyester was deleted or replaced from the claim 1. 

 

3. The Defendant would not infringe A/S Tougkvas’ patent when granted 
 

The Defendant states that its patent would not infringe A/S Tougkvas’ patent when granted as 

the objective of the patented invention is different. The objective of the Rope Twist, Inc. is to 

make climbing ropes by using nylon, which is commonly recognized to be the best material for 

climbing due to its stretching abilities and shock endurance, whereas, A/S Tougkvas has the 

objective to produce ropes for demanding uses in marine and general purposes  

It must be pointed out, that nylon is not particularly suitable for marine purposes such as sailing 

due to its high stretch.
8
 Thus, the two types of ropes could not be interchanged or used for the 

purpose of the other. Also, research shows that the dynamic elasticity of nylon lines is 2-3 times 

greater than that of polyester lines
9
. When examining the abilities of a polyester and a nylon 

rope, test results show that when comparing the features of two ropes, one made of polyester and 

one made of nylon, the ropes had the same strength as measured by pull testing. However, in a 

fall-factor, the polyester snapped easily, whereas nylon stayed unharmed.
10

  

In the light of the aforementioned, polyester rope can rather be considered unsuitable for 

climbing due to the safety reasons. Therefore, the Defendant emphasises that polyester fibres and 

nylon fibres are significantly different due to their application purpose as rope materials. 

In view of the above,  the Defendant submits that by using nylon as the material for Rope Twist, 

Inc. climbing ropes, the Defendant would not infringe the Claimant’s patent as their objectives 

differ according to the application purpose of the rope and to the target group of users. 

                                                           
7
 European Patent Office T 32/82, 8/1984 

8
 McLaren, A.J. (2006) “Design and performance of ropes for climbing and sailing. ”Proceedings of the Institution 

of Mechanical Engineers, Part L: Journal of Materials: Design and Applications, 220 (1). pp. 9.  
9
 Bitting, Kenneth R. "The Dynamic Behavior of Nylon and Polyester Line, Final Report," USCG Report No CG-D-

39-80, 1980  
10

 Toomey, Christopher James. (1988). “The dynamic behaviour of nylon and polyester rope under simulated towing 

conditions”. DSpace@MIT: Massachusetts Institute of Technology.  
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4. Conclusion: The patent amendment is not valid and the Defendant would not 

infringe the patent when granted 
 

The Defendant concludes that A/S Tougkvas’ patent application amendment is not valid due to 

because the amendment would unlawfully extend the scope of protection conferred by the patent 

when granted. Moreover, polyester fibres are an indispensable element of the patent claim 1 read 

in conjunction with the objective of the patent application and the amendment would create an 

inconsistency between the description and the claim of the patent application. 

On the basis of the above considerations, it is evident from the description of the application 

stating the objective of the invention that A/S Tougkvas’ invention is aimed at different type of 

application than the Defendant’s invention. Due to these reasons, Rope Twist, Inc. would not 

infringe Claimant’s patent when granted. 
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II. THE CLAIMANT’S TRADEMARK IS NOT VALID AND THE DEFENDANT’S 

USE OF GOOGLE’S ADWORDS SERVICE IS LAWFUL REGARDLESS OF 

THE VALIDITY OF THE TRADEMARK 

 

1. The Claimant’s trademark is not valid 

  

1.1 The European harmonization of the national grounds of invalidity of trademarks 

  

The grounds of validation and refusal of trademarks have been harmonized in the European 

Union (“EU”) and therefore the national legislations concentrate on common grounds of refusal, 

namely lacking of distinctive character and being descriptive of the characteristics of the goods 

and services. 

  

The latest EU Directive on trademark
11

 states : 

 “Article 3 Grounds for refusal or invalidity 

 1. The following shall not be registered or, if registered, shall be liable to be declared 

invalid: 

(…)  

 

(b) trade marks which are devoid of any distinctive character;  

  

(

c

) 

trademarks which consist exclusively of signs or indications which may serve, in 

trade, to designate the kind, quality, quantity, intended purpose, value, 

geographical origin, or the time of production of the goods or of rendering of the 

service, or other characteristics of the goods or services; 

  

The two main grounds of invalidity are thus clearly stated : undistinctive character and 

descriptivity of the characteristics of the good or service by its signs. These two grounds of 

refusal and invalidity are therefore found in the legislation of Nordic countries part of EU. 

 For instance, the Danish regulations on trademark
12

 states that : 

                                                           
11

 Directive 2008/95/EC of the European Parliament and of the Council of 22 October 2008 to approximate the laws 

of the Member States relating to trademarks 
12

 Denmark, The Consolidate Trade Marks Act, Consolidated Act No. 109 of 24 January 2012 
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13.-(1) For a trademark to be registered it shall be of the nature referred to in section 2, 

including having a distinctive character. 

  

(2) The following trademarks shall not be registered: 

(i)  Trademarks which consist exclusively of signs or indications which may serve, in trade, 

to designate the kind, quality, quantity, intended purpose, value or geographical origin of the 

goods or services, the time of production of the goods or of rendering the services or other 

characteristics of the goods or services. 

  

And the Swedish regulations on trademark
13

 asserts that : 

“Article 5. A trade symbol is deemed distinctive provided that it is capable of 

distinguishing goods or services of one business activity from those of another. 

A trade symbol can be devoid of distinctive character, if it consists exclusively of signs or 

indications which 

1.  may serve, in trade, to designate the kind, quality, quantity, intended purpose, 

value, geographical origin or other characteristics, or the time of production of the goods 

or rendering of the services…” 

 And lastly in Norway, the trademark laws
14

 state that : 

 A trademark to be registered shall consist of a sign which is capable of being protected 

pursuant to Section 2 and capable of being represented graphically. It shall have 

distinctive character as a sign for the relevant goods or services. 

 A trademark cannot be registered if it exclusively, or only with insignificant changes or 

additions, consists of signs or indications that: 

 (a) indicate the kind, quality, quantity, intended purpose, value or geographical origin of 

the goods or services, the time of production of the goods or of the rendering of the 

services or other characteristics of the goods or services 

 It is therefore clear that the EU Directives have effectively harmonized the trademark laws so 

that these two grounds of refusal stands at the heart of national courts’ argumentation when it 

comes to putting into question the validity of a trademark. In the following part, the ECJ 

interpretation of these trademark laws will be highlighted and from these findings the Claimant’s 

trademark invalidity will made obvious. 

  

                                                           
13

 Sweden, TRADE MARKS ACT (Swedish Statute Book, SFS, 2010:1877) 
14

 Norway, Trademarks Act (Act No. 8 of March 26, 2010) 
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1.2 The ECJ interpretation of the grounds of refusal confirming the invalidity of the Claimant’s 

trademark application 

  

According to the ECJ case-law, the mark “MOUTAIN SAFE” is not a valid trademark and 

cannot be used as such. 

 Both in cases of Community Trademark applications (based on regulations substantially similar 

to harmonized national trademark laws) or national trademark applications, the ECJ have given 

some useful guidelines in order to bring clarity to the difference between signs describing the 

products and being original, and between undistinctive and distinctive signs. 

  

In Agencja Wydawnicza Technopol v OHIM
15

, the ECJ describes how the “descriptive” ground 

of refusal can be evaluated. The judges asserts that “a sign’s descriptiveness can only be 

assessed, first, by reference to the way in which it is understood by the relevant public and, 

second, by reference to the goods concerned”
16

. Therefore, the assessment of the descriptive 

character of the sign should follow this two-steps analysis : 

(1) is the mark descriptive in the way it is understood by the relevant public ? 

(2) Is the mark descriptive by reference to the goods and services concerned ? 

We will follow these steps in order to assess the mark’s descriptive character. 

  

Firstly, it is important to determine who the relevant public is. Due to the specificity of climbing 

activities and especially mountain climbing, it’s very demanding physical and technical 

requirements making from it a sport reserved to skilled and trained athletes or passionate 

amateurs, the relevant public might be considered as different from an average customer. The 

public who are buying ropes for a secure practice of climbing are usually skilled and trained, 

aware of the dangers and gear requirements of such activity and about what is needed in order to 

assure one’s security. It’s also worth pointing out that this activity is practiced by many 

professional athletes who are very aware about the technicalities of both gear and practices.  

In the light of the previous findings, it is very likely that a trademark such as “Mountain safe” for 

products targeted at a highly aware and trained public is deemed descriptive of the characteristics 

of the product, as this public is actively searching for products aimed at climbing, even maybe 

specifically mountain climbing, improving their security, the latter being an vital feature of this 

sport. “Mountain safe” will be perceived by reasonably attentive climbing consumers as a 

reference to the ropes’ purpose : to be helpful in mountain climbing. As the Office for 

Harmonization in the Internal Market (OHIM) in the judgement Baby-safe
17

 points out for 

                                                           
15

 ECJ, Agencja Wydawnicza Technopol sp. z o.o. v Office for Harmonisation in the Internal Market (Trade Marks 

and Designs) (OHIM), 10.03.2011 
16

 Ibid. p.4 
17

 OHIM, Refusal of application for a Community trade mark (BC01M335EM), Alicante, 27.08.2013 
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“Baby-safe”, the link is “direct and straightforward” and “it is a relevant aspect for the type of 

services claimed and all consumers will expect therefore that the services are such a quality as 

to provide a relevant help”
18

 for mountain climbers. As a conclusion, the mark is very likely to 

be judged descriptive in this case when considering the relevant public. The same finding that in 

Agencja Wydawnicza Technopol v OHIM may be found : “it must be reasonable to believe that, 

in the mind of the relevant class of persons, [the quantity indicated by those numerals] 

characterises the goods and or services”
19

.  

 

Secondly, the mark is also very likely to be considered descriptive by reference to the goods and 

services concerned. In the issue at hand, sporting gear made for climbing purposes, including 

mountain climbing, and aimed to increasing the security of the climbers - vital feature of any 

piece of gear in this sport - are to be marketed under the name “Mountain safe”. In order to 

analyse the descriptiveness of these signs, the case-law of Office for Harmonization in the 

Internal Market (OHIM) is very useful as it describes practical steps. Contrary to what the 

Claimant asserted in his Statement of Claims
20

, the OHIM does investigate for grounds of refusal 

such as undistinctive or descriptive marks. In its decision Baby-Safe, the Office points out that if 

“it is necessary, in the case of a complex trademark to consider it as a whole, however, that does 

not preclude prior examination of each of the trademark’s individual features”
21

. The office 

makes it clear that the mark is deemed descriptive if there is a “sufficiently direct and specific 

association between the expression and the goods/services in respect of which registration is 

sought”
22

.  

Taken individually, the link between the words “Mountain” and “Safe”, correctly defined by the 

Claimant, and the goods at stake is sufficiently direct : it informs consumers without further 

reflection that the goods applied for are safe for use in mountain climbing. If the word climbing 

is not used, it’s more than obvious that such activity takes place in “mountain” and that 

“climbing” is already implied when ropes for this activity are the goods at hand. In its Statement 

of Claims, the Defendant does not take conclusions of the words taken one by one after defining 

them (even after acknowledging that “mountain” “have some connection with the activity that is 

taken place”
23

). Individually, these words are obviously descriptive.  

Furthermore, the sign as a whole can be deemed descriptive. In Baby-Safe, the expression as a 

whole “immediately informs without further reflexion that the goods applied are safe for use 

with a baby” as the mark “contains obvious and direct information on the kind and quality of the 

goods in question”
24

. It would be difficult to have a different outcome with “Mountain Safe” as 

when ropes guaranteeing security in the course of climbing activities are concerned, it contains 

obvious and direct information of the kind and quality of the goods in question : it is a product 

                                                           
18

 Ibid. p.7 
19

 ECJ, Agencja Wydawnicza Technopol sp. z o.o. v Office for Harmonisation in the Internal Market (Trademarks 

and Designs) (OHIM), 10.03.2011, p.10 
20

 Statement of Claims, p.13 
21

 OHIM, Refusal of application for a Community trademark (BC01M335EM), Alicante, 27.08.2013, p.2 
22

 Ibid. p.2 
23

 Statement of Claims, p.12 
24

 OHIM, Refusal of application for a Community trademark (BC01M335EM), Alicante, 27.08.2013, p.7 
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specifically making mountain-climbing safe. For this kind of product, the sign immediately 

informs without further reflection that the goods applied are safe for use in a mountain. 

Therefore, by reference to the ropes of the Claimant, the mark “Moutain safe” as a whole is 

descriptive and therefore cannot be protected by a trademark. 

 

Lastly, the ECJ points out that this condition should be understood according to the underlying 

general interest : “ ensuring that descriptive signs relating to one or more characteristics of the 

goods or services in respect of which registration as a mark is sought may be freely used by all 

traders offering such goods and services. [...] It is therefore irrelevant whether there are other, 

more usual signs than that at issue for designating the same characteristics of the goods or 

services.”
25

 As a consequence, this condition “does not require the sign at issue to be the usual 

means of designation” in order to be found descriptive. In his Statement of Claims, the Claimant 

asserts after a random Google search that “ that there are no marks of rope products that contain 

the whole mark as it is. Therefore it is not commonly used in the field”
26

. Beyond the reliability 

of that affirmation, this finding has no effect on the assessment on the descriptive character of 

the mark. If “Mountain safe” is not commonly used in order to market ropes making climbing 

safer, it is still a descriptive mark. Granting protection to such a mark would harm the general 

interest underlying the requirement of a non-descriptive mark. 

 

As a conclusion, “Mountain safe” cannot be given protection under European and national 

trademark laws in Nordic countries and more broadly in Europe. Being descriptive both as a 

whole and as two separate words, it is not protectable. 

 

2. The use by the Defendant of keywords similar to the Claimant’s sign in 

Google AdWords service without disclaimer is lawful 

  

The Claimant asserts that the Defendant infringed his trademark rights by using keywords 

similar to the trademark and supporting his claim with ECJ case-law, notably ”Google France 

and Google”
27

. However, the ECJ, both by this landmark case and its following case-law, 

indicates that such use does not lead to any automatic infringement. In addition, the Defendant’s 

ad does not fulfill the ECJ requirements to deem such use infringing the Claimant’s trademark 

rights. 

 

 

                                                           
25

 ECJ, Agencja Wydawnicza Technopol sp. z o.o. v Office for Harmonisation in the Internal Market (Trademarks 

and Designs) (OHIM), 10.03.2011, p.7 
26

 Statement of Claims, p.12 
27

 ECJ, Google France SARL and Google Inc. v Louis Vuitton Malletier SA (C-236/08), Google France SARL v 

Viaticum SA and Luteciel SARL (C-237/08) and Google France SARL v Centre national de recherche en relations 

humaines (CNRRH) SARL and Others (C-238/08), 23.03.2010 
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2.1. The interpretation of the trademark Directives by the ECJ prevents any automatic 

infringement when Google AdWords is used 

 

Article 5 (1) (a) of the latest Directive
28

 dealing with harmonization of the Trademark Laws in 

the EU (substantially identical to the last Directive
29

, in force in this case) asserts that : 

  

1.  The registered trade mark shall confer on the proprietor exclusive rights therein. The proprietor 

shall be entitled to prevent all third parties not having his consent from using in the course of 

trade: 

(a) any sign which is identical with the trademark in relation to goods or services which are 

identical with those for which the trademark is registered; 

 

 The ECJ clearly states in its landmark case-law Google France and Google
30

 that using another 

party’s trademark as Google AdWords search keywords does not lead automatically to an 

infringement. 

It interprets this article in the following way : 

“the proprietor of a trademark is entitled to prohibit a third party from using, without the 

proprietor’s consent, a sign identical with that trademark when that use is in the course of trade, 

is in relation to goods or services which are identical with, or similar to, those for which that 

trademark is registered, and affects, or is liable to affect, the functions of the trade mark”
31

 

  

The ECJ examines thus the liability of a third party using a sign identical to the trademark 

according to three cumulative conditions : 1) the third party is using the identical or similar sign 

in the course of trade, 2) in relation to goods or services similar or identical for those for which 

that trademark is registered and 3) it affects the functions the trademark.  

  

With regard firstly to the “use” condition, the court acknowledge that when a third party uses as 

a keyword such protected sign for Google AdWords to advertise its own products, “it cannot be 

                                                           
28

 Directive 2008/95/EC of the European Parliament and of the Council of 22 October 2008 to approximate the laws 

of the Member States relating to trademarks 
29

 Council Directive 89/104/EEC of 21 December 1988 to approximate the laws of the Member States relating to 

trademarks. 
30

 ECJ, Google France SARL and Google Inc. v Louis Vuitton Malletier SA (C-236/08), Google France SARL v 

Viaticum SA and Luteciel SARL (C-237/08) and Google France SARL v Centre national de recherche en relations 

humaines (CNRRH) SARL and Others (C-238/08), 23.03.2010 
31

 Ibid. paragraph 49 
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disputed that the advertiser indeed uses it in the context of commercial activity and not as a 

private matter”
32

. 

 

When it comes to the second condition, the court points out that “the internet user may, if he 

does not immediately disregard those links as being irrelevant and does not confuse them with 

those of the proprietor of the mark, perceive those advertising links as offering an alternative to 

the goods or services of the trademark proprietor.”
33

 When it is the case, the judges highlight 

that “the use made by the advertiser of a sign identical with the trademark of a competitor in 

order that internet users become aware not only of the goods or services offered by that 

competitor but also of those of the advertiser constitutes a use in relation to the goods or 

services of that advertiser.”
34

. As a result, an advertisement which is not directly disregarded by 

an internet user as irrelevant and that would make him aware of competitor’s goods and services 

would fit this condition. 

When it comes to the third condition, the Court explicitly asserts that using signs identical or 

similar to some third party’s trademark does not lead in itself to infringement. For that purpose, 

the Court firstly lists the different functions of a trademark : to guarantee the origin of the goods 

and services, to guarantee its qualities and to assure its communication and advertisement. 

In regard of the first function, the Court highlights that infringing or not “depends in particular 

on the manner in which the ad is presented”
35

: a third party using a sign registered as another 

party’s trademark in a way “to create the impression that there is a material link”
36

, there might 

be an infringement. But such link must be supported by facts and cannot be deduced by the 

simple use of the third party’s trademark as a search keyword. This finding is made clear by the 

Court’s assessment that “it is for the national court to assess, on a case-by-case basis, whether 

the facts of the dispute before it indicate adverse effects, or a risk thereof, on the function of 

indicating origin as described in paragraph 84 of the present judgment”
37

. 

When it comes to the second function of the trademark, the Court is even clearer as it firmly 

states that there is no automatic infringement : Nevertheless, those repercussions of use by third 

parties of a sign identical with the trademark do not of themselves constitute an adverse effect on 

the advertising function of the trademark”
38

. To support that statement, the judges argues that the 

proprietor of the trademark is still free to bid higher than its competitor in order to rank its 

advertisement before the latter, and that the proprietor’s link can still be ranked as first of the 

“natural” results of the Google search. As a consequence, factual elements supporting a 

detriment to this advertising function needs to be brought in order to declare that such use in 

infringing the trademark rights. 

  

                                                           
32
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Lastly, it is essential to note that failing to fulfill this third condition prevents any infringement to 

the trademark. The judges firmly declare that “the proprietor of the mark cannot oppose the use 

of a sign identical with the mark if that use is not liable to cause detriment to any of the functions 

of that mark”
39

. 

Later case-law of the ECJ has confirmed the interpretation set in Google France and Google, 

notably in L’Oréal and Others
40

 and Interflora and Interflora British Unit
41

. 

It will be highlighted in the following analysis in the follow analysis that if conditions 1) and 2) 

apply to the Defendant, condition 3) cannot apply in the issue at hand. 

   

2.2. In the case at hand, the Defendant is not infringing the trademark 

 In regard of the first condition laid by the ECJ, it is common ground that the Defendant is 

advertising its own products in order to reach commercial benefits. The Defendant thus uses the 

“Mountain Safe” and “Tougkvas” in the course of trade as stated in the ECJ case-law, and 

therefore meets this condition. 

 In regard to the second condition, the Defendant is selling goods that are different that the 

Claimant’s as demonstrated in the first part of this Statement, but admits that they are in the 

same market share (gear for climbing sport activities aiming at enhancing the security of its 

users). Therefore the Defendant’s goods cannot immediately be deemed irrelevant by an internet 

user and can be perceived as an alternative to the goods and services of the proprietor. Therefore, 

the Defendant meets this condition. 

 But when it comes to the third situation, it’s clear-cut that the Defendant does not fulfill this 

condition of affecting the functions of the trademark according to the facts of the issue at hand. 

There is no actual elements proving a material link between the Defendant and the trademark 

proprietor, and the advertisement is not detrimental to the proprietor’s advertising ability. 

Firstly, the Defendant’s advertisement itself does not allow any doubt on the origin of the goods 

and the absence of material link between the Defendant and the Claimant. The website clearly 

puts forward the company name, “Rope Twist”, summarizing its history, company address, staff 

and products. Therefore, no mention is made about the Claimant’s company and products, and 

on the contrary emphasis is made on the specificity of the Defendant’s company and products. It 

is not possible for an internet user to infer any material link between the two competitors. 

Secondly, the advertisement does not harm the trademark’s function of advertising the goods and 

services of its proprietor. To begin with, it is obvious that using “Mountain Safe” and 

“Tougkvas” will bring the Claimant’s webpage and products on the first rank of the natural 

results, making promotion of its goods and services easy and efficient. It is also worth noting that 

the Claimant is also entitled to use Google AdWords to rank it’s advertisement at least directly 

below the Defendant’s, and even possibly before it if higher bid is placed. Therefore, the 

                                                           
39
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Claimant can guarantee a very effective advertisement of its good without any harm from the 

Defendant.  

What’s more, the distinctive nature of the Defendant’s advertised goods rejects any detriment to 

the Claimant’s functions of his trademark. As stated in the first part of this Statement of Defense, 

the Defendant’s products are exclusively designed for mountain use, supported by an ad-hoc 

catching phrase (“Rope Twists make mountaineering safe”) and impressive photos of climbing. 

In contrast, the Claimants product is designed for an array of use described in his patent 

application : “for demanding application purposes, both at sea and at land”. This difference 

between the nature of the two products highlighted in the Defendant’s advertisement - one for 

mountain use only, the other for a multi-purpose use - is another guarantee that no material link 

can be made between the two companies and that the advertising ability of the Claimant is not 

harmed. 

  

As a consequence, if the two first infringement conditions laid by the ECJ case-law are indeed 

fulfilled by the Defendant, the third condition is clearly not met as the functions of the 

Claimant’s trademark are respected. Being an determining condition, failing to meet this criteria 

makes the Defendant safe from any infringement claim.   
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III. THE NON DISCLOSURE AGREEMENT HAS BEEN RESPECTED 

BY THE DEFENDANT 

 

1. The Defendant acted in full conformity with the NDA  

 

The Claimant was interested in production of polyester-based ropes but was not able to produce 

it by itself. The Claimant reached the Defendant regarding the future business cooperation. One 

of the main reasons for the Claimant to reach the Defendant were the Defendant’s extensive 

experience in rope production and the Defendant’s progressive production facilities. [Statement 

of Claims, ch. 5.3.1, para. 5]  

The actual negotiations between the Claimant and the Defendant were started in October 2013. 

On 12 October the Claimant and the Defendant concluded the NDA. The Claimant’s 

understanding of confidential information, exceptions from confidentiality and limits on 

representations and warranties were expressly incorporated in the NDA. 

The actual NDA was of particular importance for the Defendant as well. The Defendant 

possessed substantial knowledge on production of different types of ropes, including but not 

limited to particular materials and particular patterns that can be used in rope production. The 

Defendant was interested in maintaining its confidential information and ensure proper usage of 

the knowledge and skills in its business activity. Thus, the provisions on limits on 

representations and warranties were of necessity for the Defendant. As a result, such provisions 

were expressly incorporated to the NDA. 

Despite the steps on initial stage of negotiations the Claimant did not make substantial 

contributions regarding conclusion of the contract with the Defendant. In December 2013, after 

approximately three month after the start of negotiations, the Defendant made a decision to stop 

the negotiations due to the lack of the Claimant’s initiative. [Statement of Claims, ch. 5.3.1, para. 

13]  

 In March 2014, after approximately three month after the end of negotiations the Defendant was 

accused by the Claimant that the Defendant produced and sold products that were based on the 

Claimant’s confidential information. The Claimant’s alleged that the Defendant violate 

provisions of the NDA, misused its confidential information. As a result, the Claimant claimed 

from the Defendant a compensation for lost profit in amount of 100 000 (one hundred thousand) 

Euro and a compensation for market distortion in amount of 300 000 (three hundred thousand) 

Euro. 

The Defendant denies the Claimant’s allegations due to the following reasons: 

● The NDA allows the Defendant to use any information that was in its rightful possession 

prior to the communication with the Claimant; 

● The NDA allows the Defendant to use any information that is public knowledge or 

rightfully becomes public knowledge;  

● The NDA allows the Defendant to “use the other of the confidential information” due to 

the limits on representations and warranties.  
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1.1. The NDA allows the Defendant to use any information that was in its rightful possession 

prior to the communication with the Claimant 

Article 3(2) of the NDA expressly stipulates that: 

“The restrictions on use and disclosure set out in paragraph 2 above shall not apply to 

any information which:  

2) Was lawfully in the recipient’s possession prior to such information having been 

disclosed or made available to the recipient by or on behalf of the other,..” 

The Claimant’s aim and interest was production of polyester-based ropes. [Statement of Claims, 

ch. 5.3.1, para. 9] The Claimant’s alleged that Defendant’s nylon-based ropes based on the 

Claimant’s confidential information due to some similarities in its patterns. The Defendant 

denies the Claimant’s allegations due to the following reasons: 

● The Defendant rightfully possessed information on rope patterns allegedly similar to the 

Claimant’s rope patterns prior to the start of negotiation with the Claimant; 

● The Defendant rightfully possessed information on usage of nylon as a rope material 

prior to the start of negotiations with the Claimant. 

 

 The Defendant rightfully possessed information on rope patterns allegedly similar to the 

Claimant’s rope patterns prior to the start of negotiation with the Claimant 

The Claimant was interested in business cooperation with a rope producer that has substantial 

experience in rope production and progressive production facilities. [Statement of Claims, ch. 

5.3.1, para. 5] The Defendant as an US-based international company had substantial abilities in 

rope production that were beyond the actual demand of the Claimant. Consequently, the 

Defendant states that it had knowledge of rope patterns that were similar to the Claimant’s rope 

pattern prior to the start of negotiations with the Claimant. 

The Claimant assumed that the Defendant’s progressive production facilities and substantial 

experience in production of ropes would make possible production of the particular rope type, 

namely the polyester-based ropes under the Claimant’s design. 

As a result, even the Claimant acknowledged the Defendant’s knowledge of rope pattern similar 

to the Claimant’s pattern. Alternatively, the Claimant did not agree to start negotiations with the 

Defendant due to the lack of such knowledge. [Statement of Claims, ch. 5.3.1, para. 6] 

Finally, the Defendant was fully allowed under Article 3(2) of the NDA to use in its rope 

products any rope pattern that was allegedly similar to the Claimant’s rope pattern because the 

knowledge of such ropes patterns have been already in rightful possession of the Defendant prior 

to the start of negotiations with the Claimant.  

 

The Defendant rightfully possessed information on usage of nylon as a rope material prior to the 

start of negotiations with the Claimant 
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The Claimant was interested in business cooperation with a rope producer that has substantial 

experience in rope production and progressive production facilities. [Statement of Claims, ch. 

5.3.1, para. 5] The Defendant as an US-based international company had substantial abilities in 

rope production that were beyond the actual demand of the Claimant. Consequently, the 

Defendant states that it had knowledge on usage of nylon as a rope material prior to the start of 

negotiations with the Claimant. 

The Defendant is an experienced and progressive professional in the rope trade that exercise its 

business internationally. The Defendant was clearly aware of different materials that can be used 

for the rope production, including but not limited to polyester and nylon. Alternatively, the 

Claimant would not start negotiations regarding future business cooperation with the Defendant 

if the Defendant does not possess such characteristics and knowledge.  

Even the Claimant by itself admitted that usage of nylon as such in rope production was “clear to 

a professional in the trade”. [Statement of Claims, ch. 1.3.3.2, para. 3] 

Thus, the Claimant acknowledged the Defendant’s knowledge of usage of nylon in the rope 

production and its potential application to the production of ropes based on patterns allegedly 

similar to the Claimant’s rope patterns.  

Finally, the Defendant was fully allowed under Article 3(2) of the NDA to use in its rope 

products nylon as a rope material because the knowledge on usage of such rope material had 

already been in rightful possession of the Defendant prior to the start of negotiations with the 

Claimant.  

 

1.2. Alternatively, the NDA allows the Defendant to use any information that is public knowledge 

or rightfully becomes public knowledge 

Article 3(1) of the NDA expressly stipulates that: 

“The restrictions on use and disclosure set out in paragraph 2 above shall not apply to 

any information which:  

1) At the date of its disclosure is public knowledge or which subsequently becomes public 

knowledge other than by any breach of this Agreement by the recipient hereunder,..” 

The Claimant alleged that the Defendant’s rope products marketed in January 2014 were based 

on the Claimant’s confidential information. The Defendant submits that even if it would be 

established that the Defendant’s rope products were based on the Claimant’s confidential 

information, such usage of the Claimant’s confidential information was in full conformity with 

the Defendant’s obligations stipulated by the NDA. 

The Claimant’s confidential information partly became public knowledge after the official 

publication of the Claimant’s patent application on 5 December 2013. The official publication of 

the Claimant’s patent publication disclosed and made public knowledge information regarding 

the Claimant’s rope pattern design and usage of polyester as a rope material suitable for 

particular rope pattern design.  
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As a result, the official publication of the Claimant’s patent application brought substantial 

changes to the scope of confidential information protected by the NDA from 5 December 2013. 

Consequently, the Claimant’s rope pattern design and usage of polyester as a material suitable 

for such particular rope design were no longer protected by the provisions of the NDA. 

Finally, the Defendant was fully allowed under Article 3(1) of the NDA to use in its rope 

products the rope pattern design allegedly similar to the Claimant’s rope pattern design and 

nylon as a rope material suitable for particular rope pattern designs allegedly similar to the 

Claimant’s rope pattern designs because the Claimant’s confidential information became public 

knowledge and eligible for usage in business activity. 

 

1.3. Alternatively, the NDA allows the Defendant to “use the other of the confidential 

information” due to the limits on representations and warranties 

 

Article 5 of the NDA expressly stipulates that: 

“We acknowledge and agree that neither we nor any other member of our group of 

companies nor any of our officers, employees or advisors are making any representation 

or warranty whatsoever in relation to the Confidential Information and none will have 

any liability for use the other of the Confidential Information.” 

The Claimant brought initiative to conclude the NDA during the negotiations in October 2013. 

[Statement of Claims, ch. 5.3.1, para. 6] Moreover, the Claimant’s understanding of limited 

character of confidential information under the NDA was expressly displayed in the provisions 

of Article 5 of the NDA. Article 5 of the NDA expressly stipulated limits to representations and 

warranties of the Claimant and the Defendant and, consequently, it stipulated limits to liability of 

the Claimant and the Defendant under the NDA. 

The Defendant submits that the provisions of Article 5 of the NDA should be read like that only 

“complex of confidential information necessary for production of the Claimant’s rope products” 

shall be fully covered by the NDA. Such interpretation is consistent with understanding of the 

Claimant and the Defendant regarding limited character of confidential information covered by 

the provisions of the NDA. As a result, the NDA expressly limit liability of the Claimant or the 

Defendant regarding usage of “the other of the confidential information”.  

As a result, the very concept of confidential information covered by the NDA shall be limited to 

integral complex of two essential and interdependent parts: “the Claimant’s rope pattern design” 

and “ the Claimant’s usage of polyester for particular rope design”. Consequently, change of any 

part of “complex of confidential information necessary for production of the Claimant’s rope 

products” shall be allowed under the NDA. 

The Defendant submits that even if it would be established that the Defendant used part of 

confidential information on “complex of confidential information necessary for production of the 

Claimant’s rope products”, the Defendant shall bear no liability for such usage because such 

partial usage of the Claimant’s confidential information is permissible under Article 5 of the 

NDA. 
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Finally, the NDA allows the Defendant to “use the other of the confidential information” due to 

limits on representations and warranties. Thus, the Article 5 of the NDA indirectly allows the 

Defendant partial usage of the Claimant’s confidential information due to the limits on 

representation and warranties incorporated in the NDA. Consequently, the Defendant shall not 

be liable for any such partial usage of the Claimant’s confidential information. 

 

2. The Claimant is not entitled to the compensation for alleged lost profit and 

the compensation for alleged market distortion 

 

2.1. The law applicable to compensations alleged by the Claimant 

Para. 1 of Article 6 of the NDA expressly stipulates that: 

“This Agreement shall be governed by and construed in accordance with basic principles 

of Nordic law.” 

The content of basic principles of Nordic law regarding handling and processing of the 

confidential information can be clarified from the following legal acts: 

● the Danish Marketing Practices Consolidation Act 

● the Swedish Act on the Protection of Trade Secrets 

● the Finnish Unfair Business Practices Act 

Para. 2 of Section 19 of the Danish Marketing Practices Consolidation Act fixed that: 

“[i]f … [a]n individual who is under contract of service to or in cooperation with a 

business or is carrying out an assignment on its behalf... has obtained knowledge or 

disposal of the trade secrets of the business in a lawful manner, he must not (unless 

authorized) pass on or make use of such secrets. This prohibition is valid for three years 

after the end of the contract of service, cooperation or assignment.” 

Section 20 of the Danish Marketing Practices Consolidation Act provides provisions with 

regards to legal remedies for violation of legal regime of confidential information: 

“Actions in conflict with this Act may be prohibited by judgments. Concurrently with this 

or subsequently, such injunctions may be imposed by judgments as may be considered 

necessary to ensure  

1) compliance with the prohibition, including through provision that agreements entered 

into in conflict with a prohibition are invalid, and 

2) restitution of the state of affairs existing before the unlawful action, including 

destruction or recall of products and issue of information or correction of statements. 

... 

(3) Any person who infringes or unwarrantably takes advantage of another’s rights in 

conflict with this Act shall pay reasonable damages for this. 
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(4) If infringement or exploitation of rights in conflict with this Act has taken place 

neither intentionally nor through negligence, the offender shall pay damages in 

accordance with subsection (3) to the extent deemed reasonable.” 

Article 8 of the Swedish Act on the Protection of Trade Secrets fixed that: 

“Anyone who wilfully or through negligence exploits or reveals a trade secret in a 

person's business or industrial activity of which he has been informed in confidence in 

connection with a business transaction with that person shall compensate the damage 

caused through his action.” 

Section 4 of the Finnish Unfair Business Practices Act 2 established that: 

“No one may unjustifiably obtain or seek to obtain information regarding a business 

secret or use or reveal information obtained in such a manner.” 

As a result, basic principles of Nordic law stipulates the general rule on liability for intentional 

and unlawful infringement and misuse of confidential information. Consequently, the right to 

compensations arise only in case if all conditions to applicability of the general rule are met.  

The Defendant denies the Claimant’s right to: 

● compensation for alleged lost profit; 

● compensation for alleged market distortion. 

 

2.2. The Claimant is not entitled to a compensation for alleged lost profit 

The Claimant alleged that due to the Defendant’s alleged misuse of its confidential information 

the Claimant lost the contract with the Swedish company Hagfjäll that was interested in rope 

products. The Claimant claims from the Defendant a compensation for lost profit in amount of 

100 000 Euro. The Defendant denies the Claimant’s allegation regarding the very existence of 

lost profit for the Claimant. 

The Claimant was interested in business cooperation with the Defendant only in order to receive 

the very possibility to bid for the contract with a the Swedish company Hagfjäll. [Statement of 

Claims, ch. 5.3.1, para. 5]  

The Claimant did not provide any evidence that the mere production of ropes in accordance with 

the Claimant’s designs by the Defendant would safeguard to the Claimant the winning of the 

contract with the Swedish company Hagfjäll. 

Moreover, the Defendant won the contract with Swedish company Hagfjäll with another type of 

products, namely nylon-based ropes. It shall be highlined that the contract with the Swedish 

company Hagfjäll was won with more progressive and more suitable for the Hagfjäll’s demand 

type of products and not with out-dated and not so suitable the Claimant’s polyester-based 

products. 

The winning of the Defendant’s nylon-based products is of extreme importance for consideration 

of the Claimant’s claim regarding the compensation for lost profit. It can be assumed that in 
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competition for the contract with the Swedish company Hagfjäll took part different rope 

producers with both polyester-based and nylon-based products. The fact that definitely the 

Defendant’s nylon-based progressive ropes won the contract with the Swedish company Hagfjäll 

put the Claimant’s allegations under the substantial question.  

Finally, the Claimant did not present any evidences that could substantiate its claims regarding 

the compensation for lost profit. The Defendant asks the Tribunal to dismiss the Claimant’s 

claims regarding the compensation for lost profit. 

 

2.3. The Claimant is not entitled to a compensation for alleged market distortion 

The Claimant alleged that due to the Defendant’s alleged misuse of its confidential information 

and alleged violation of intellectual property rights the Claimants suffered substantial losses 

within its target market. The Claimant claims from the Defendant a compensation for market 

distortion in amount of 300 000 Euro. The Defendant denies the Claimant’s allegations regarding 

the very existence of market distortion for the Claimant. 

In accordance with the Claimant’s patent application the Claimant was primarily interested in 

production and marketing of rope products intended for usage “at sea and at land”. [Statement of 

Claims, App. 1] At the same time, the Defendant rope products were primarily were intended for 

usage in climbing. Thus, the Claimant’s and the Defendant’s rope products have different target 

market due to different designation and characteristics of the Claimant's and the Defendant’s 

products. The Defendant states that the mere intention of the Claimant to take part in the 

competition for the contract with the Swedish company Hagfjäll with its own product cannot 

provide grounds to claims for the compensation for market distortion. 

The Defendant neither violate provisions of the NDA nor infringe intellectual property rights of 

the Claimant. Thus, the Defendant did not act unlawfully and cannot be liable for alleged market 

distortion that was faced by the Defendant.  

The Defendant asks the Tribunal to rule that the Claimant has no legal grounds for claims 

regarding the compensation for market distortion. The Defendant asks the Tribunal to dismiss 

the Claimant’s claims. 

Alternatively, if it would be established that the Claimants is entitled to the compensation for 

market distortion, the amount of compensation for market distortion of 300 000 Euro shall be 

regarded as unfair. Consequently, the Defendant asks the Tribunal to decrease the actual amount 

of the compensation for market distortion.  
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Exhibit 1. The Claimant’s Patent Application 

 

 

 
 

 

“The main object of the invention is to provide ropes with a solid and wear resistant sheathing 

for demanding application purposes, both at sea and at land. In particular it is an object to create 

a sheathing with a surface so dense that the penetration of contaminants, such as sand, or the risk 

of hooking a foreign body (such as sharp rocks) is considerably reduced. 

 

According to the invention, the sheathing should be made of ribbons of substantially parallel 

fibres woven together with transverse threads. If the thread should burst, the construction of the 

sheathing will prevent it from loosening. Polyester fibres are very useful.” 

 

Claim 1 of the application read: 

 

“Rope, comprising a core of parallel or braided core strings, and a braided sheathing of sheathing 

elements characterized in that in that the sheathing elements (1) are ribbons of substantially 

parallel polyester fibres woven together with transverse threads.” 
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Exhibit 2. The Non Disclosure Agreement  

 

Confidentiality Agreement 

This confidentiality agreement (the «Agreement») is entered into between:  

1. Tougkvas A/S, a company organized and existing under the laws of Denmark 

2. Rope Twist, Inc, a company organized and existing under the laws of the state of 

Delaware 

1 Background 

The parties are entering into business discussions of a sensitive nature regarding a possible future 

business co-operation (“the Project”). 

In this Agreement “Confidential Information” means financial, technical, operational, 

commercial, management and other information, experience and expertise of whatever kind 

relating to the parties or the Project. 

2 Confidentiality Undertaking 

Each of us undertakes to the other that we will not without prior written consent of the other 

party:  

1) Copy, distribute or disclose any Confidential Information to any other person other than 

employees as mentioned in article 4 

2) Use any Confidential Information for any purpose other than in relation to our assessment 

of the Project 

3 Exceptions from Confidentiality 

The restrictions on use and disclosure set out in paragraph 2 above shall not apply to any 

information which:  

1) At the date of its disclosure is public knowledge or which subsequently becomes public 

knowledge other than by any breach of this Agreement by the recipient hereunder,  

2) Was lawfully in the recipient’s possession prior to such information having been 

disclosed or made available to the recipient by or on behalf of the other,  

3) Is at any time after the date of this Agreement, acquired by the recipient from a source 

other than the other party hereunder, provided such source has not acted in breach of an 

existing obligation of confidentiality or secrecy, or  

4) Is required to be disclosed by applicable law or regulation or order of a court of 

competent jurisdiction or government agency, provided, to the extent permitted by law, 

the recipient consult with the other party prior to such disclosure. 

4 Further undertakings  

Each of us further undertake to the other:  

1) To limit access to Confidential Information to those employees who require the 
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information for the purpose referred to in article 2. (2) (“need to know”) 

2) To return to the other party immediately upon request all Confidential Information and 

copies thereof received pursuant to this Agreement and to delete it from its computer 

records 

5 No representations or warranties 

We acknowledge and agree that neither we nor any other member of our group of companies nor 

any of our officers, employees or advisors are making any representation or warranty whatsoever 

in relation to the Confidential Information and none will have any liability for use the other of 

the Confidential Information.  

6 Governing law and dispute resolution 

This Agreement shall be governed by and construed in accordance with basic principles of 

Nordic law.  

Any Controversy or claim arising from this Agreement shall be finally settled under the Rules of 

Arbitration of the International Chamber of Commerce by one or more arbitrators appointed in 

accordance with those Rules.  

 

 

12 October 2013 

 

Tougkvas A/S     Rope Twist, Inc 

 


