APA-project ("Arbitration and Party Autonomy”)

http://www.jus.uio.no/ifp/english/research/projects/choice-of-law/index.html

UNIVERSITY OF OSLO

FACULTY OF LAW

> gl
Ve —~ ,
- > . k
'V‘i Statoil | S SELMER {¥y ORKLA
(|
DLA PIPER YARA

Arbitration and the not unlimited party autonomy:

The impact of the applicable law on the interpretation of contracts

Date: 21 November 2011

Place: Statoil ASA, Drammensveien 264. Veekerg 0283 Oslo



http://www.jus.uio.no/ifp/english/research/projects/choice-of-law/index.html
http://www.selmer.no/
http://www.selmer.no/
http://www.dlapiper.com/home.aspx
http://www.dlapiper.com/home.aspx
http://www.yara.com/en/index.html
http://www.yara.com/en/index.html

The impact of the applicable law on the interpretation of contracts

Does international arbitration assume that contracts are
written on their own terms or as an interplay with the
applicable law?

8.30-10.30 Welcome and introduction
Hans Henrik Klouman, General Counsel, Statoil ASA

Giuditta Cordero-Moss, Professor, University of Oslo

The framework:

The wording of a contract may have different legal effects depending on the
governing law

The interpretation of contracts in international arbitration: applicable rules
Panel:

Michele Graziadei, Fausto Pocar, Gustaf Moller, Anders Ryssdal, Aapo Sarikivi, Jerney
Sekolec, Ivan Zykin

The discussion is open and not limited to the panel participants
10.30-10.45  Break
10.45-12.15 Expectations when drafting a contract:

Do (arbitrators expect that) drafters rely on an understanding of the contract as it
emerges in international practice, rather then on the legal effects that the wording
may have under the specific governing law?

Is (Do arbitrators expect that) every single term of a contract (is) the result of a
careful assessment of its legal effects and of detailed negotiations between the
parties, or do drafters sometimes take calculated legal risk and insert standardised
terms without accurate assessment or negotiation?

Panel:

Are Brautaset, David Echenberg, James Hope, Christian Fredrik Michelet, Sophie
Nappert, Fredrik Norburg, Michael Schneider

The discussion is open and not limited to the panel participants



12.15-13.00

13.00-14.30

Lunch
Evaluations when interpreting a contract:

Do arbitrators interpret one and the same contract clause differently depending on
the governing law, or do they develop a harmonised understanding based on the
contract’s wording and on the arbitrators’ international experience?

Do arbitrators take into consideration how their interpretation of the contract may
affect enforceability of the award?

Panel:

James Castello, Luigi Fumagalli, Stephan Jervell, Cathrine Kessedjan, Kai Uwe Karl,
Alexander Komarov, Petri Taikalkoski

The discussion is open and not limited to the panel participants
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Rwanda
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With the aim of creating an autonomous regime for the interpretation and application of
the contract, boilerplate clauses are often inserted into international commercial
contracts without negotiations or regard for their legal effects. The assumption that a
sufficiently detailed and clear language will ensure that the legal effects of the contract
will only be based on the contract, as opposed to the applicable law, was originally
encouraged by English courts, and today most international contracts have these

clauses, irrespective of the governing law. This collection of essays demonstrates that
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this assumption is not fully applicable under systems of civil law, because these systems

are based on principles, such as good faith and loyalty, which contradict this approach.
Features

e Explains the most typical effects of boilerplate clauses under the law of a series of
countries to assist practising lawyers who use them in commercial contracts e
Demonstrates that international contracts are affected by the applicable law to a
previously unsuspected extent, thus inducing practitioners and academics alike to
reconsider their reliance on the possibility of uniformly interpreting and applying
standard contract wording e Explains how contracts shall be interpreted if they are
written on the basis of a law different from the law that governs them, thus providing
practitioners with the instruments to write and interpret contracts in the awareness of

the governing law

e Explains the most typical effects of boilerplate clauses under the law of a series of
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Demonstrates that international contracts are affected by the applicable law to a
previously unsuspected extent, thus inducing practitioners and academics alike to
reconsider their reliance on the possibility of uniformly interpreting and applying
standard contract wording ¢ Explains how contracts shall be interpreted if they are
written on the basis of a law different from the law that governs them, thus providing
practitioners with the instruments to write and interpret contracts in the awareness of

the governing law
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Company law Cathrine Bjoland

Competition Law Nicolai Nielsen

Property and Insolvency Siri Hafeld

Administrative Regulations Tone Wetteland
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