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Fysisk og retlig magtanvendelse i bekeempelsen af
pirateri

Maske i sidste ende ikke et spgrgsmal om jura?
Kristina Siig
A. Regelveerket — Hvad har vi ret til?
UNCLOS (FN’s Havretskonvention)
1) Hvad er pirateri?
UNCLOS Article 101

2) Hvilke rettigheder har staterne i forbindelse med bekeempelse af pirateri?

Pirateri pa det abne hav er en international forbrydelse, som alle stater
kan bekeempe med magt og med strafferetlig forfglgning.

UNCLOS Article 105

B. Regelveerket — Hvad har vi pligt til?
UNCLOS?
UNCLOS Article 100

SUA 1988 (Convention for the Suppression of Unlawful Acts Against the
Safety of Maritime Navigation) (Post Achille Lauro 1985)

SUA art. 3 (beskrivelsen af det strafbare gerningsindhold

SUA art. 5: Pligt til at lave en straffebestemmelse i national ret, der gar
pirateri/kapringer til sgs strafbart.

SUA art. 6: Pligt til at have straffejurisdiktion fsv. angar:

Angreb mod egne skibe

Angreb i eget territorialfarvand

Angreb begaet af egne statsborgere

og

Kaprere, der er til stede i vor egen stat, uanset hvor deres kapring er
begdet, hvis vi ikke vil udvise dem til strafforfalgning et andet sted.
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Opsummerende:

Pligt til at ggre pirateri strafbart, jf. art. 5, pligt til at have
straffejurisdiktion, jf. art 6, kombineret med pligt til retsforfglgning jf. art.
7 og pligt til at tage imod de af "vores” pirater, som “andre” har fanget jf.
art. 8.

C. Regelveerket — Hvad har vi gjort?
Overordnet: I de skandinaviske lande har man gjort det, man har pligt til.

1) Skibskapring strafbart
DK: § 183a
F: 8§ 34:2
N: § 139 (ny)
S: 8§ 13:5a
2) Strafferetsjurisdiktion ift. piratangreb i eget territorialfarvand
DK: 86, nr. 1
F: 81:1
N: 84
S:§2:1
3) Strafferetsjurisdiktion ift. piratangreb pa egne skibe
DK: 8 6, nr. 2
F:81:2
N: 84
S: §2:3 09 § 2:5, 1. moment
4) Strafferetsjurisdiktion ift. pirater, som er til stede” i landet
DK: §8b, nr. 1
F: 8§1:6
N: 86
S: § 2:2, 3. moment

Derudover har vi i varierende omfang benyttet os af mulighederne for at tiltage
os strafferetsjurisdiktion uden at veere forpligtet til det...

Kapringer begaet mod egne statsborgere:
DK: 8 7, stk. 1, nr. 2, litra a

F: §1:5

N: (Folger af) 8 6

S:8§2:3,nr.5

Stop-gap eller opsamlingsregler:

N: 8 6: Kompetence, sa leenge der er pligt eller ret til at strafforfglge efter
international ret.

S: § 2:3, 6. moment: Generel international kompetence til at padgmme
kapringer.
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D. Regelveerket — Hvorfor benyttes det ikke fuldt ud?
KOMPLEKSITETEN:

1) Havret (UNCLOS), SUA,

2) Nationale regler (Skandinavien: Dualistisk system) Nullum sine lege.

3) FN-resolutioner.

4) Anden international ret, TK, EMRK.

5) Diverse: Forholdets natur, hensigtsmeessighed og legitimitet. Nationale og
internationale asylregler. (Rets-) politik.

Uddrag af UNCLOS (FNs Havretskonvention), afsnit V11, “High Seas”

Article 100

Duty to cooperate in the repression of piracy

All States shall cooperate to the fullest possible extent in the repression of piracy on the high seas
or in any other place outside the jurisdiction of any State.

Article101
Definition of piracy
Piracy consists of any of the following acts:
(a) any illegal acts of violence or detention, or any act of depredation,
committed for private ends by the crew or the passengers of a private ship
or a private aircraft, and directed:
(i) on the high seas, against another ship or aircraft, or against
persons or property on board such ship or aircraft;
(ii) against a ship, aircraft, persons or property in a place outside
the jurisdiction of any State;
(b) any act of voluntary participation in the operation of a ship or of an
aircraft with knowledge of facts making it a pirate ship or aircraft;
(c) any act of inciting or of intentionally facilitating an act described in
subparagraph(a) or(b).

Article102

Piracy by a warship, government ship or government aircraft, whose crew has mutinied

The acts of piracy, as defined in article 101, committed by a warship, government ship or
government aircraft whose crew has mutinied and taken control of the ship or aircraft are
assimilated to acts committed by a private ship or aircraft.

Article103

Definition of a pirate ship or aircraft

A ship or aircraft is considered a pirate ship or aircraft if it is intended by the persons in dominant
control to be used for the purpose of committing one of the acts referred to in article 101. The
same applies if the ship or aircraft has been used to commit any such act, so long as it remains
under the control of the persons guilty of that act.

Article104

Retention or loss of the nationality of a pirate ship or aircraft

A ship or aircraft may retain its nationality although it has become a pirate ship or aircraft. The
retention or loss of nationality is determined by the law of the State from which such nationality
was derived.

Article105

Seizure of a pirate ship or aircraft

On the high seas, or in any other place outside the jurisdiction of any State, every State may seize
a pirate ship or aircraft, or a ship or aircraft taken by piracy and under the control of pirates, and
arrest the persons and seize the property on board. The courts of the State which carried out the
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seizure may decide upon the penalties to be imposed, and may also determine the action to be
taken with regard to the ships, aircraft or property, subject to the rights of third parties acting in
good faith.

Convention for the Suppression of Unlawful Acts Against the Safety of Maritime
Navigation
(Rome, 10 March 1988)

THE STATES PARTIES TO THIS CONVENTION,

HAVING IN MIND the purposes and principles of the Charter of the United Nations concerning the
maintenance of international peace and security and the promotion of friendly relations and co-
operation among States,

RECOGNIZING in particular that everyone has the right to life, liberty and security of person, as set
out in the Universal Declaration of Human Rights and the International Covenant on Civil and
Political Rights,

DEEPLY CONCERNED about the world-wide escalation of acts of terrorism in all its forms, which
endanger or take innocent human lives, jeopardize fundamental freedoms and seriously impair the
dignity of human beings,

CONSIDERING that unlawful acts against the safety of maritime navigation jeopardize the safety of
persons and property, seriously affect the operation of maritime services, and undermine the
confidence of the peoples of the world in the safety of maritime navigation,

CONSIDERING that the occurrence of such acts is a matter of grave concern to the international
community as a whole,

BEING CONVINCED of the urgent need to develop international co-operation between States in
devising and adopting effective and practical measures for the prevention of all unlawful acts
against the safety of maritime navigation, and the prosecution and punishment of their
perpetrators,

RECALLING resolution 40/61 of the General Assembly of the United Nations of 9 December 1985
which, inter alia, "urges all States unilaterally and in co-operation with other States, as well as
relevant United Nations organs, to contribute to the progressive elimination of causes underlying
international terrorism and to pay special attention to all situations, including colonialism, racism
and situations involving mass and flagrant violations of human rights and fundamental freedoms
and those involving alien occupation, that may give rise to international terrorism and may
endanger international peace and security"”,

RECALLING FURTHER that resolution 40/61 "unequivocally condemns, as criminal, all acts,
methods and practices of terrorism wherever and by whomever committed, including those which
jeopardize friendly relations among States and their security"”,

RECALLING ALSO that by resolution 40/61, the International Maritime Organization was invited to
"study the problem of terrorism aboard or against ships with a view to making recommendations
on appropriate measures",

HAVING IN MIND resolution A.584(14) of 20 November 1985, of the Assembly of the International
Maritime Organization, which called for development of measures to prevent unlawful acts which
threaten the safety of ships and the security of their passengers and crews,

NOTING that acts of the crew which are subject to normal shipboard discipline are outside the
purview of this Convention,

AFFIRMING the desirability of monitoring rules and standards relating to the prevention and control
of unlawful acts against ships and persons on board ships, with a view to updating them as
necessary, and, to this effect, taking note with satisfaction of the Measures to Prevent Unlawful
Acts against Passengers and Crews on Board Ships, recommended by the Maritime Safety
Committee of the International Maritime Organization,

AFFIRMING FURTHER that matters not regulated by this Convention continue to be governed by
the rules and principles of general international law,

RECOGNIZING the need for all States, in combating unlawful acts against the safety of maritime
navigation, strictly to comply with rules and principles of general international law,

HAVE AGREED as follows:

Article 1

For the purposes of this Convention, "ship" means a vessel of any type whatsoever not
permanently attached to the sea-bed, including dynamically supported craft, submersibles, or any
other floating craft.
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Article 2

1. This Convention does not apply to:

(a) a warship; or

(b) a ship owned or operated by a State when being used as a naval auxiliary or for customs or
police purposes; or

(c) a ship which has been withdrawn from navigation or laid up.

2. Nothing in this Convention affects the immunities of warships and other government ships
operated for non-commercial purposes.

Article 3

1. Any person commits an offence if that person unlawfully and intentionally:

(a) seizes or exercises control over a ship by force or threat thereof or any other form of
intimidation; or

(b) performs an act of violence against a person on board a ship if that act is likely to endanger the
safe navigation of that ship; or

(c) destroys a ship or causes damage to a ship or to its cargo which is likely to endanger the safe
navigation of that ship; or

(d) places or causes to be placed on a ship, by any means whatsoever, a device or substance
which is likely to destroy that ship, or cause damage to that ship or its cargo which endangers or is
likely to endanger the safe navigation of that ship; or

(e) destroys or seriously damages maritime navigational facilities or seriously interferes with their
operation, if any such act is likely to endanger the safe navigation of a ship; or

(f) communicates information which he knows to be false, thereby endangering the safe navigation
of a ship; or

(9) injures or kills any person, in connection with the commission or the attempted commission of
any of the offences set forth in subparagraphs (a) to (f).

2. Any person also commits an offence if that person:

(a) attempts to commit any of the offences set forth in paragraph 1; or

(b) abets the commission of any of the offences set forth in paragraph 1 perpetrated by any person
or is otherwise an accomplice of a person who commits such an offence; or

(c) threatens, with or without a condition, as is provided for under national law, aimed at
compelling a physical or juridical person to do or refrain from doing any act, to commit any of the
offences set forth in paragraph 1, subparagraphs (b), (c) and (e), if that threat is likely to
endanger the safe navigation of the ship in question.

Article 4

1. This Convention applies if the ship is navigating or is scheduled to navigate into, through or from
waters beyond the outer limit of the territorial sea of a single State, or the lateral limits of its
territorial sea with adjacent States.

2. In cases where the Convention does not apply pursuant to paragraph 1, it nevertheless applies
when the offender or the alleged offender is found in the territory of a State Party other than the
State referred to in paragraph 1.

Article 5
Each State Party shall make the offences set forth in article 3 punishable by appropriate penalties
which take into account the grave nature of those offences.

Article 6

1. Each State Party shall take such measures as may be necessary to establish its jurisdiction over
the offences set forth in article 3 when the offence is committed:

(a) against or on board a ship flying the flag of the State at the time the offence is committed; or
(b) in the territory of that State, including its territorial sea; or

(c) by a national of that State.

2. A State Party may also establish its jurisdiction over any such offence when:

(a) it is committed by a stateless person whose habitual residence is in that State; or

(b) during its commission a national of that State is seized, threatened, injured or killed; or

(c) it is committed in an attempt to compel that State to do or abstain from doing any act.

3. Any State Party which has established jurisdiction mentioned in paragraph 2 shall notify the
Secretary-General of the International Maritime Organization (hereinafter referred to as "the
Secretary-General). If such State Party subsequently rescinds that jurisdiction, it shall notify the
Secretary-General.

4. Each State Party shall take such measures as may be necessary to establish its jurisdiction over
the offences set forth in article 3 in cases where the alleged offender is present in its territory and
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it does not extradite him to any of the States Parties which have established their jurisdiction in
accordance with paragraphs 1 and 2 of this article.

5. This Convention does not exclude any criminal jurisdiction exercised in accordance with national
law.

Article 7

1. Upon being satisfied that the circumstances so warrant, any State Party in the territory of which
the offender or the alleged offender is present shall, in accordance with its law, take him into
custody or take other measures to ensure his presence for such time as is necessary to enable any
criminal or extradition proceedings to be instituted.

2. Such State shall immediately make a preliminary inquiry into the facts, in accordance with its
own legislation.

3. Any person regarding whom the measures referred to in paragraph 1 are being taken shall be
entitled to:

(a) communicate without delay with the nearest appropriate representative of the State of which
he is a national or which is otherwise entitled to establish such communication or, if he is a
stateless person, the State in the territory of which he has his habitual residence;

(b) be visited by a representative of that State.

4. The rights referred to in paragraph 3 shall be exercised in conformity with the laws and
regulations of the State in the territory of which the offender or the alleged offender is present,
subject to the proviso that the said laws and regulations must enable full effect to be given to the
purposes for which the rights accorded under paragraph 3 are intended.

5. When a State Party, pursuant to this article, has taken a person into custody, it shall
immediately notify the States which have established jurisdiction in accordance with article 6,
paragraph 1 and, if it considers it advisable, any other interested States, of the fact that such
person is in custody and of the circumstances which warrant his detention. The State which makes
the preliminary inquiry contemplated in paragraph 2 of this article shall promptly report its findings
to the said States and shall indicate whether it intends to exercise jurisdiction.

Article 8

1. The master of a ship of a State Party (the "flag State") may deliver to the authorities of any
other State Party (the "receiving State™) any person who he has reasonable grounds to believe has
committed one of the offences set forth in article 3.

2. The flag State shall ensure that the master of its ship is obliged, whenever practicable, and if
possible before entering the territorial sea of the receiving State carrying on board any person
whom the master intends to deliver in accordance with paragraph 1, to give notification to the
authorities of the receiving State of his intention to deliver such person and the reasons therefor.

3. The receiving State shall accept the delivery, except where it has grounds to consider that the
Convention is not applicable to the acts giving rise to the delivery, and shall proceed in accordance
with the provisions of article 7. Any refusal to accept a delivery shall be accompanied by a
statement of the reasons for refusal.

4. The flag State shall ensure that the master of its ship is obliged to furnish the authorities of the
receiving State with the evidence in the master's possession which pertains to the alleged offence.
5. A receiving State which has accepted the delivery of a person in accordance with paragraph 3
may, in turn, request the flag State to accept delivery of that person. The flag State shall consider
any such request, and if it accedes to the request it shall proceed in accordance with article 7. If
the flag State declines a request, it shall furnish the receiving State with a statement of the
reasons therefore.

Article 9

Nothing in this Convention shall affect in any way the rules of international law pertaining to the
competence of States to exercise investigative or enforcement jurisdiction on board ships not flying
their flag.

Article 10

1. The State Party in the territory of which the offender or the alleged offender is found shall, in
cases to which article 6 applies, if it does not extradite him, be obliged, without exception
whatsoever and whether or not the offence was committed in its territory, to submit the case
without delay to its competent authorities for the purpose of prosecution, through proceedings in
accordance with the laws of that State. Those authorities shall take their decision in the same
manner as in the case of any other offence of a grave nature under the law of that State.

2. Any person regarding whom proceedings are being carried out in connection with any of the
offences set forth in article 3 shall be guaranteed fair treatment at all stages of the proceedings,



Kristina Maria Siig
Postseminar, 29. april 09

including enjoyment of all the rights and guarantees provided for such proceedings by the law of
the State in the territory of which he is present.

Article 11

1. The offences set forth in article 3 shall be deemed to be included as extraditable offences in any
extradition treaty existing between any of the States Parties. States Parties undertake to include
such offences as extraditable offences in every extradition treaty to be concluded between them.

2. If a State Party which makes extradition conditional on the existence of a treaty receives a
request for extradition from another State Party with which it has no extradition treaty, the
requested State Party may, at its option, consider this Convention as a legal basis for extradition in
respect of the offences set forth in article 3. Extradition shall be subject to the other conditions
provided by the law of the requested State Party.

3. States Parties which do not make extradition conditional on the existence of a treaty shall
recognize the offences set forth in article 3 as extraditable offences between themselves, subject to
the conditions provided by the law of the requested State.

4. If necessary, the offences set forth in article 3 shall be treated, for the purposes of extradition
between States Parties, as if they had been committed not only in the place in which they occurred
but also in a place within the jurisdiction of the State Party requesting extradition.

5. A State Party which receives more than one request for extradition from States which have
established jurisdiction in accordance with article 6[1] and which decides not to prosecute shall, in
selecting the State to which the offender or alleged offender is to be extradited, pay due regard to
the interests and responsibilities of the State Party whose flag the ship was flying at the time of the
commission of the offence.

6. In considering a request for the extradition of an alleged offender pursuant to this Convention,
the requested State shall pay due regard to whether his rights as set forth in article 7, paragraph
3, can be effected in the requesting State.

7. With respect to the offences as defined in this Convention, the provisions of all extradition
treaties and arrangements applicable between States Parties are modified as between States
Parties to the extent that they are incompatible with this Convention.

Article 12

1. State Parties shall afford one another the greatest measure of assistance in connection with
criminal proceedings brought in respect of the offences set forth in article 3, including assistance in
obtaining evidence at their disposal necessary for the proceedings.

2. States Parties shall carry out their obligations under paragraph 1 in conformity with any treaties
on mutual assistance that may exist between them. In the absence of such treaties, States Parties
shall afford each other assistance in accordance with their national law.

Article 13

1. States Parties shall co-operate in the prevention of the offences set forth in article 3, particularly
by:

(a) taking all practicable measures to prevent preparations in their respective territories for the
commission of those offences within or outside their territories;

(b) exchanging information in accordance with their national law, and co-ordinating administrative
and other measures taken as appropriate to prevent the commission of offences set forth in article
3.

2. When, due to the commission of an offence set forth in article 3, the passage of a ship has been
delayed or interrupted, any State Party in whose territory the ship or passengers or crew are
present shall be bound to exercise all possible efforts to avoid a ship, its passengers, crew or cargo
being unduly detained or delayed.

Article 14

Any State Party having reason to believe that an offence set forth in article 3 will be committed
shall, in accordance with its national law, furnish as promptly as possible any relevant information
in its possession to those States which it believes would be the States having established
jurisdiction in accordance with article 6.

Article 15

1. Each State Party shall, in accordance with its national law, provide to the Secretary-General, as
promptly as possible, any relevant information in its possession concerning:

(a) the circumstances of the offence;

(b) the action taken pursuant to article 13, paragraph 2;

(c) the measures taken in relation to the offender or the alleged offender and, in particular, the
results of any extradition proceedings or other legal proceedings.
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2. The State Party where the alleged offender is prosecuted shall, in accordance with its national
law, communicate the final outcome of the proceedings to the Secretary-General.

3. The information transmitted in accordance with paragraphs 1 and 2 shall be communicated by
the Secretary-General to all States Parties, to Members of the International Maritime Organization
(hereinafter referred to as "the Organization™), to the other States concerned, and to the
appropriate international intergovernmental organizations.

Article 16

1. Any dispute between two or more States Parties concerning the interpretation or application of
this Convention which cannot be settled through negotiation within a reasonable time shall, at the
request of one of them, be submitted to arbitration. If, within six months from the date of the
request for arbitration, the parties are unable to agree on the organization of the arbitration any
one of those parties may refer the dispute to the International Court of Justice by request in
conformity with the Statute of the Court.

2. Each State may at the time of signature or ratification, acceptance or approval of this
Convention or accession thereto, declare that it does not consider itself bound by any or all of the
provisions of paragraph 1. The other States Parties shall not be bound by those provisions with
respect to any State Party which has made such a reservation.

3. Any State which has made a reservation in accordance with paragraph 2 may, at any time,
withdraw that reservation by notification to the Secretary-General.

Article 17

1. This Convention shall be open for signature at Rome on 10 March 1988 by States participating in
the International Conference on the Suppression of Unlawful Acts against the Safety of Maritime
Navigation and at the Headquarters of the Organization by all States from 14 March 1988 to 9
March 1989. It shall thereafter remain open for accession.

2. States may express their consent to be bound by this Convention by:

(a) signature without reservation as to ratification, acceptance or approval; or

(b) signature subject to ratification, acceptance or approval, followed by ratification, acceptance or
approval; or

(c) accession.

3. Ratification, acceptance, approval or accession shall be effected by the deposit of an instrument
to that effect with the Secretary-General.

Article 18

1. This Convention shall enter into force ninety days following the date on which fifteen States have
either signed it without reservation as to ratification, acceptance or approval, or have deposited an
instrument of ratification, acceptance, approval or accession in respect thereof.

2. For a State which deposits an instrument of ratification, acceptance, approval or accession in
respect of this Convention after the conditions for entry into force thereof have been met, the
ratification, acceptance, approval or accession shall take effect ninety days after the date of such
deposit.

Article 19

1. This Convention may be denounced by any State Party at any time after the expiry of one year
from the date on which this Convention enters into force for that State.

2. Denunciation shall be effected by the deposit of an instrument of denunciation with the
Secretary-General.

3. A denunciation shall take effect one year, or such longer period as may be specified in the
instrument of denunciation, after the receipt of the instrument of denunciation by the Secretary-
General.

Article 20

1. A conference for the purpose of revising or amending this Convention may be convened by the
Organization.

2. The Secretary-General shall convene a conference of the States Parties to this Convention for
revising or amending the Convention, at the request of one third of the States Parties, or ten
States Parties, whichever is the higher figure.

3. Any instrument of ratification, acceptance, approval or accession deposited after the date of
entry into force of an amendment to this Convention shall be deemed to apply to the Convention as
amended.

Article 21
1. This Convention shall be deposited with the Secretary-General.
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2. The Secretary-General shall:

(a) inform all States which have signed this Convention or acceded thereto, and all Members of the
Organization, of:

(i) each new signature or deposit of an instrument of ratification, acceptance, approval or accession
together with the date thereof;

(ii) the date of the entry into force of this Convention;

(iii) the deposit of any instrument of denunciation of this Convention together with the date on
which it is received and the date on which the denunciation takes effect;

(iv) the receipt of any declaration or notification made under this Convention;

(b) transmit certified true copies of this Convention to all States which have signed this Convention
or acceded thereto.

3. As soon as this Convention enters into force, a certified true copy thereof shall be transmitted by
the Depositary to the Secretary-General of the United Nations for registration and publication in
accordance with Article 102 of the Charter of the United Nations.

Article 22
This Convention is established in a single original in the Arabic, Chinese, English, French, Russian
and Spanish languages, each text being equally authentic.

IN WITNESS WHEREOF the undersigned being duly authorized by their respective Governments for
that purpose have signed this Convention.

DONE AT ROME this tenth day of March one thousand nine hundred and eighty-eight.

[1]1* Reads as "Article 7" in authentic text. Rectified 20 December 1989.



