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CONCEPT NOTE 

Research Seminar 

PUSHING BOUNDARIES 

POTENTIAL EFFECTS OF INTERNATIONAL ADJUDICATION ON TREATY 

PRACTICE IN THE RUSSIAN AND NORWEGIAN CONTEXT 

Saint-Petersburg, 15 April 2016 

This note details a one day seminar to be held at the Norwegian University Centre in St. 

Petersburg on 15 April 2016. The seminar will be led by the PluriCourts Centre of 

Excellence at the University of Oslo in collaboration with the K.G. Jebsen Centre for the 

Law of the Sea at the University of Tromsø.  

The seminar will include significant participation by scholars and academics at Russian 

institutions in Moscow and St. Petersburg, as well as Norwegian and Russian legal 

practitioners in the fields of human rights and international arbitration. 

Academic field and purpose:  

This one day seminar will concern international law with a particular focus on the potential 

impacts of international adjudicative decisions on the future practice of international law in the 

Russian and Norwegian context.  

Being active members of the international community, Russia and Norway strive to maintain 

the rule of law and fair distribution of powers on the international arena. However, the 

drawbacks in international dispute settlement often lead to obscuring decisions and awards, 

which can potentially undermine the legitimacy of international courts. These decisions have 

mandatory legal force. In Russia, such decisions have frequently not been recognized. In 

Norway, such decisions have generated significant debate concerning the ratification and legal 

status of treaties containing mandatory dispute settlement.  
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Notably, both international courts (such as the European Court of Human Rights, ECtHR) and 

arbitral tribunals (which are composed for one particular case) are subject to similar criticism. 

For example, in July 2014 the ECtHR rendered an award in one of the Yukos cases against 

Russia, and awarded the largest compensation (more than 1.8 billion USD) in the history of the 

Court. . Russia declared the decision as politically motivated and refused to pay. Earlier, Russia 

refused to comply with the ECtHR ruling in Transdnistria case (Catan and others vs. Moldova and 

Russia), with the same reasoning.  

Russia has taken a similar approach in the sphere of international arbitration. The most famous 

example is the series of Yukos arbitral cases which involved enormous legal resources and 

resulted in awards of unprecedented amounts. In July 2014, three international investment 

treaty arbitral decisions at the Permanent Court of Arbitration (PCA) were rendered for 

violations of obligations under the Energy Charter Treaty (ECT). These cases, which were 

initiated by former Yukos shareholders, took over ten years to resolve and culminated in 

combined compensatory damages awards against Russia in excess of 50 billion USD. Russia has 

sought to set-aside these awards in Dutch courts (the seat of the arbitrations) and has publicly 

stated that it will refuse enforcement of what they call illegitimate and unjustified arbitral 

awards. In addition, there have been two smaller investment treaty arbitrations brought by 

former Yukos shareholders at the Stockholm Chamber of Commerce (SCC), which Russia also 

refuses to enforce.  

Furthermore, in August 2015, the PCA rendered its final award in the Arctic Sunrise 

Arbitration. The case was brought by the Netherlands due to the arrest and detention of 

Greenpeace activists, protesting against Russian oil exploration. The arbitral tribunal found 

Russia in violation of its obligations under the UN Convention on the Law of the Sea (UNCLOS) 

and ordered Russia to pay damages. Russia did not participate in the arbitration.  

In Norway, there has been significant hesitance among Norwegian authorities on whether to 

sign the Optional Protocols that set out mandatory complaints procedures under three human 

rights treaties (economic, social and cultural rights, rights of the child, and rights of persons 

with disabilities), and questions regarding arbitral arbitration have prevented Norway from 

entering into new bilateral investment treaties since the mid-1990s. A pattern appears to be 

emerging. Major actors on the international arena express skepticism towards the current 
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regime of dispute settlement. For example, China refused to participate and appear before the 

Permanent Court of Arbitration in the Philippines’ case against Beijing’s South China Sea 

claims. And the United Kingdom refuses to comply with the ECtHR case law on prisoner 

voting, threatening to denounce the Convention.  

While all of the cases against Russia are politically charged and may be exceptional, it is 

difficult to not see the potential impacts that non-compliance and resistance to new 

commitments might have on the practice of international law. Do these cases represent a shot 

across the bow? Has international adjudication pushed too far? What are (or will be) the 

consequences for international law beyond the specific parties to these cases?  

Preliminary schedule:  

In this one day seminar, we will divide focus into two parts.  

In the two morning sessions the participants will discuss the legitimacy of arbitral awards and 

judicial decisions in the context of broad interpretative autonomy of international investment 

and international human rights tribunals. Special focus will be made on the international cases 

against Russia and their effect on the practice of international law broadly and on the 

jurisprudence in their respective fields of international law – international investment law, 

international human rights law and the law of the sea.  

The afternoon sessions will be dedicated to possible implications on the Norwegian-Russian 

investment regulatory regime in the light of the recent shifts of the investment treaty practice 

and the new Norwegian model Bilateral Investment Treaty (BIT).  

Each session will be chaired and will include two or three presentations.  

Part I. The Yukos affair cases: potential effects on the 

jurisprudence and practice of international adjudication  

In this first part of the seminar, Russian and Norwegian-based scholars will discuss and 

analyze the recent Yukos and Arctic Sunrise cases in light of both jurisprudence and broader 

political implications that these cases represent for a system of international dispute settlement. 
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The questions for discussion include: 1) the contemporary critique of international dispute 

settlement and politization of courts; 2) the backslash from effective dispute settlement: reasons 

why states refuse to sign up to and go to courts; 3) voluntary compliance and threat of internal 

political crisis; 4) the political consequences of repeated non-compliance with international 

awards and decisions; 5) the means of mandatory enforcement of international decisions; and 6) 

the means of annulment of allegedly unfair decisions and state defence strategies.  

The findings of the first part of the seminar will be used for the further discussion on the recent 

developments in international treaty practice in the second part of the seminar. The participants 

will question whether criticism of jurisprudence can be prevented by careful treaty drafting, 

including the increased use of public consultations, broad transparency and participation of 

NGOs and public society.  

Part II. The shifting practice of international treaty law in light 

of exceptional cases: implications for Russia-Norway relations  

The current Russian-Norwegian BIT was signed in 1995, long before the boost in investment 

treaty cases, and may need adjustments in order to be consistent with the progressive 

development of the international investment regime. Nevertheless, the relationship between 

both states involves historically and geographically specific issues, such as: 1) the cooperation 

and joint exploration programs on the continental shelf; 2) the regulation of sustainable fishery 

and agricultural activities; 3) the investments and industrial development of Northern 

territories, including Svalbard; and 4) the cooperation in the environmental protection of the 

Arctic region.  

In the second part of the seminar, Russian and Norwegian-based scholars will discuss and 

analyze the future trajectory of international treaty law practice in both Russia and Norway. 

We intend to focus on the countries treaty practice relating to the Energy Charter Treaty and 

BITs, and discuss the following questions: 1) what implications may the BIT between Norway 

and Russia have for investments between Norway and Russia and northern regions, with a 

focus on exploration of continental shelves, maritime activities, fisheries, and agriculture; 2) 

whether the 1995 Russian-Norwegian BIT needs to be re-negotiated; and 3) whether the 
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standards developed in the Norwegian Model BIT are useful for resolving problems associated 

with the existing Russian-Norwegian BIT. 

We also intend to use the examples of Norway and Russia as a spring board for discussions on 

the shifting practice of international investment treaty law and treaty-based dispute settlement 

more broadly.  

Outputs:  

We intend the seminar to initiate and facilitate the publication of four or five peer reviewed 

articles. We will explore the possibility of publishing the articles together in special issue of a 

journal under the heading ‘Russia, Norway and International Adjudication.’  

Contact person:  

Dr. Daniel Behn (postdoctoral fellow) PluriCourts Centre of Excellence, Department of Public 

and International Law, Faculty of Law, University of Oslo.  

E-mail: d.f.behn@jus.uio.no 
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