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My point of view is very simple:

As many human rights conventions as possible should be ratified by as many states as possible. Why?

Because these conventions are protecting vulnerable groups that are in most need of protection. They need safeguarding against possible majority transgression. The best way to achieve this is through binding conventions supervised by international organs. If  supervision is left to national bodies, they may be influenced by the national majority, which at any given point in time may let other interests override the interests of the vulnerable groups. Yesterday the leader of Norway's largest opposition party, Siv Jensen, said that her party would be willing to consider setting aside national obligations after human rights conventions, in order to achieve sensible political goals. This shows the need of intentional supervision.

There should always be limits to what the majority can decide. Democracy also means that the individuals and minority groups enjoy some minimum rights with which the majority cannot interfere. The balance of power can only be achieved through institutions totally independent of the majority and national politics. While national courts may act independently in a specific case,  Parliament will always have the possibility to alter the statutes, if they do not agree with the courts' decisions. And  Parliament is  not independent from the majority of the population. International supervision, is our best guarantee against majority dictatorship.

Let us consider some of the  counter arguments:

Firstly there may be said that there are no vulnerable groups that are in need of special protection. That is a fair point of view, which I respect, because it is honest and not hidden behind other arguments. But I strongly disagree.

Secondly there may be said that the vulnerable groups may be better or as well protected in other ways. OK, but then we have to discuss each alternative and compare our options.

Thirdly it is sometimes argued that the international organs  have defined human rights as relevant even when  less serious interests are at stake. The organs may go further than only dealing with fundamen​tal human rights for special vulnerable groups . I would however argue that this is still not an unreasonable interference in domestic affairs and a very minor inconvenience compared with the advantages.

I agree that international organs sometimes deal with questions which can not be called fundamental rights. But there will always be different views as to what should be considered  fundamental rights and what is not. Somebody has to decide this. A national body could easily circumvent even the most fundamental rights, simply by defining them as not-fundamental. If not supervised by an independent,  international body, the term fundamental right may have no real value. It is therefore  better that the international organ also decides which cases are to be considered. The disadvantage is negligible, especially if the state considers the right less than fundamental . It would have been much worse for the state if the state had considered it as fundamental.

Even if  a case does not concern fundamental human rights, the international organ may have good reasons for their decision. For instance: The European Court of Human Rights have in the case of Walston  regarding a forced sale of a hotel by auction (Judgement of 3 June 2003) concluded that there was a violation of Art. 6 § 1 that a Norwegian High court did not communicate the counterparty's observations to the applicants or their lawyer. Since the applicants did not have the opportunity to comment on the observations prior to the High Courts decision, it was considered not to be an adversarial trial, even if their comments would likely have no influence on the decision, as was the decisive point according to Norwegian law. While one may not considered this to be vital to the protection of  fundamental human rights,  it is still not a good idea to let national courts decide whether comments hypothetically could have influenced a decision. It is better to have a clear-cut rule that a party should always have the opportunity to give comments to the counterparty`s observations prior to the decision. Anyway – it is hardly a big disadvantage for the state that the European Court decide such cases.

Fourthly it is argued that international supervision is dynamic and sometimes will give unexpected results which are not possible to foresee for the national institutions, even when the national institutions make great efforts to  find out how the international organs will apply the conventions to a given set of facts. It is true that this has happened on occations. But I doubt the inconvenience is really so much of a problem as to argue that rights should not be supervised by international organs? 

Also - while legal predictability is important, I would argue that predictability is much more important for the subjects than for the state itself. The state is usually well armed with civil servants who carefully assess the state's alternatives and will know the risks.

In all legal work it is necessary to interpret legislation, case law, conventions and to distinguish between cases. In many cases coming before the national courts, the lawyers and the judges will have different views. A Supreme Court decision is often surprising for the losing party and for the High Court judges who may have been overruled, even when the lawyers and the High Court judges have made great efforts to find out how the Supreme Court would view their case. But is this an argument to abolish the Supreme Court?

It may be emphasised that there are some important differences between the national Supreme Courts and the international supervision organs: The international organs are sometimes more dynamic in their interpretation, they are sometimes influenced by other principles of values and other ways of thinking than the national Courts, and they may not be familiar with special circumstances in each country. It is therefore more difficult for the national authorities and courts to foresee the results of the international organs. The results may even be in contradiction with the opinion of the national Parliament. Maybe Parliament would not even have ratified the convention if they had known that the convention would be interpreted in that way. 

To this I will say: Of course it is important for national governments to convey all special circumstances, facts and moral values of the country to the international organs. If well conveyed,  international organs will  listen and may even be  convinced. If a state argues that there are good reasons for a special point of view, the state should have faith in their own argument, and convince others to agree.

When UN`s human rights supervising organs ask Norway regarding special issues during the periodical reviews, Norwegian authorities all too often give no real answer. But then it should not come as a surprise when the international organ criticises Norway. This, in fact, happened several times in 2006. The UN Human Rights Committee asked why the Norwegian authorities meant that it was best for the babies to be separated from their breastfeeding mothers of foreign nationality, when the mothers were detained in Norway. The Committee did not receive any answer to this. (Concluding observations  by HRC March 2006 with underlying documents) 

The Committee also asked Norway to review its legislation regarding unlimited prolongation of solitary pre-trial confinement to ensure their compatibility with (Articles 7, 9 and 10 of) the Covenant (on Civil and Political Rights). The Norwegian authorities have – 3 and ½ years later - not altered this legislation or given any signals that they want to do so.

In its concluding observations of October 2006 the UN Committee on the Elimination of Racial Discrimination asked Norway to adopt concrete measures to promote the preservation of the distinct culture and way of life of certain highly vulnerable indigenous groups, namely the East Sami people. The Norwegian authorities have financed a museum for the East Sami culture, but have done nothing to keep the East Sami culture alive, so the result may very well be a dead culture in a museum! 

It should not come a surprise if the Committee will be critical of  this approach during the next periodical review.

To avoid criticism  national authorities must give rational and substantial arguments to the international organs. It may be even more convincing when the National Supreme Courts argue in this way when hearing a case and have to interpret the conventions. The present and the former Chief Justices of the Supreme Court of Norway, Tore Schei and Carsten Smith, have both emphasised the importance of such a dialogue with the international organs and have in practise done so with success through their reasoning in the judgements of the Supreme Court (Examples: E v Norway II 1996 and double punishment-cases). 

When – to the contrary – the Supreme Court does not argue along these lines, but exclude a convention as irrelevant, this will send a negative signal to the international organ. For  example: In its concluding observations of June 2005, the UN Committee on Economic, Social and Cultural Rights reacted that the Norwegian Supreme Court had not applied the rights of the Covenant in the "KRL"-case regarding  compulsory attendance at religious instruction in schools (Supreme Court Reports 2001 p. 1006). The Supreme Court argued  that the convention rights were not specific enough and not applicable. The Committee then urged Norway to ensure that all provisions of the Covenant are given effect by the domestic courts. However, Norwegian authorities have done nothing to achieve this, and there is still – four years later -  no  case law showing that the rights of the Covenant are applied, even when such arguments are presented by the parties.

When  national governments and courts in this way pay no heed to the ratified and adopted , it should not come as a surprise that the international organs react. The argument of surprise and  lack of predictability is certainly not very strong if there has been no effort or dialogue from the national side in arguing their special circumstances. 

The argument of not-foreseeability is also not very relevant when the travaux preparatoires (legislative history) of the convention give information for the interpretation of the convention. An example is the Convention on the Rights of the Child: Already in the travaux preparatoires it was stated that the best interests of the child could, as a main rule, only be overridden by other private persons' human rights. Public interests are only given preference regarding family reunification, freedom of expression and of association. Norway was one of the most active parties during that work, so this was well known. 

In line with this the UN Committee on the Rights of the child in 2005 stated that the best interests of the child cannot be overridden by arguments relating to general migrant control (General Comments No. 6 of 2005 concerning unaccompanied, separated asylum seeking children).  In 2008 a new statute (legislation) regarding asylum seekers passed the Norwegian Parliament in violation of this clear guidance on the obligations of the Covenant and without any comments or arguments by the Government to the Committee's view.

When a nation wishes to be part of the international society and ratify human rights conventions, it is also necessary to take an active part in the international discussions regarding what kind of  rights are protected by the convention. On the national level unreasonable court decisions are always subject to discussions, and the Parliament may react by giving new statutes. On an international level the discussion must take place in the international forums, and the international organs may then change their opinion. If states are not happy with an interpretation  by a treaty body, they should, when the General Assembly considers the annual report of the committee in question, request an advisory opinion from the International Court of Justice (UN Charter Art. 96). The Norwegian Government has never done this. Just being disappointed and conclude that the international organs did not understand the special Norwegian interest is not enough. Any national specificities must  be explained and argued to the international organs.

If the state had made great efforts to convince an international organ, and the international organ still holds an opinion which is unsatisfactory for the state, there are still two other options open: The state may propose an amendment of the convention (example: CRC Art. 50), or the State may denounce the convention (examples: ECHR Art. 58 and CRC Art. 52). The state has to consider the advantages and the disadvantages of still being a party to the convention, and the result may be denunciation of the convention. Ratifying a convention is thus not irreversible for ever. There will always be a possibility to denounce, if the international supervising organ proves "too dynamic".

The conclusion is that the counterarguments to ratify human rights conventions are not very strong   - seen from the experiences where Norway has been criticised by international organs. The impression is  that the criticism on serious topics occur after passivity from the Norwegian authorities, rather than dynamic interpretation by the international organs. 

The UN Human Rights Committee have for 16 years criticised Norway for having a Constitution which provides obligations on parents professing the Evangelic-Lutheran religion. Norway has answered that an abolition of this has to be considered in the light of the question of state religion. As one of the few countries in the world with a state religion it is hardly a surprise that this remains a problem regarding freedom of religion. (HRC`s concluding observations 1993, 1999 and 2006)

In the discussion of unreasonable interference by international organs it is important to include the issues where Norway has been passive, even when criticised by the international organs. My conclusion is that Norway's passivity  is more of a problem than the dynamic interpretation of the international organs.

In L'esprit des loix Montesquieu advocates the separation of powers and the preservation of civil liberties. It is my opinion that international organs today fill a vital role in safeguarding human rights and protecting every citizen from state transgression. The international organs fill a void in the balance of power, by limiting the power of the state. Even when one may disagree, or when one finds the limitations inconvenient, it is still a very small price to pay for the protection given.

Thank you  for your attention!
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