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Claimant:            Tougkvas A/S 
 

Legal Representative: Turku II Team 

vs. 

Defendant:         Rope Twist Inc. 
 

Legal Representative: GHP Ky LLP 
Lakiasiaintoimisto 
123 Lakikatu, Helsinki 
00123 Finland 

 

1. Claims 

 

The respondents argue that: 

 

NON-DISCLOSURE AGREEMENT 

a. Rope Twist has not breached the Non-Disclosure Agreement, nor infringed Tougkvas’ 

trade secrets 

- Rope Twist has not used, and Tougkvas’ has failed to show, that Rope Twist used any of 

Tougkvas’ confidential information under the Non-Disclosure Agreement 

- Rope Twist has not infringed common Nordic principles of trade secret law as it has not 

used any of Tougkvas’ trade secrets 

TRADEMARK 

a. The Preliminary Assessment must Declare that the Trademark MOUNTAIN SAFE is 

Invalid 

b. Rope Twist has not infringed Tougkvas A/S trademark rights 

PATENT 

a. As Tougkvas A/S is not claiming patent infringement of its patent rights either literally or 

under the doctrine of equivalents, Rope Twist confirms that there is no patent rights’ 

infringement 
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DAMAGES 

a. No damages should be allowed relating to the alleged infringement of the Non-Disclosure 

Agreement signed with Tougkvas A/S, as there was no infringement 

b. No damages should be allowed relating to the alleged infringement of the Trademark rights 

of Tougkvas A/S, as there was no infringement 

c. No damages should be allowed relating to the patent rights of Tougkvas A/S’s patent 

 

2. Rope Twist Has not Breached the Non-Disclosure Agreement, nor Infringed 

Tougkvas’ Trade Secrets 

 

2.1. Rope Twist Has Not Used, and Tougkvas’ Has Failed to Show, that Rope Twist 

Used Any of Tougkvas’ Confidential Information under the Non-Disclosure Agreement 

 

Rope Twist has not used any of Tougkvas’ confidential information in breach of the Non-

Disclosure Agreement. Tougkvas’ allegation on page 9 of its Statement of Claim that 

Tougkvas’ would have disclosed to Rope Twist any information concerning Hagfjäll’s 

potential interest in distributing the climbing ropes is baseless. Tougkvas has presented no 

evidence to the fact, and such a disclosure is at no point presented in the relevant facts of the 

case at hand. Furthermore, it is well known public information that Hagfjäll is one of 

Europe’s biggest producers of climbing gear and thus a clear distributor for any ropes 

intended for climbing. Thus, even if Tougkvas’ hypothetically would have disclosed to Rope 

Twist that Hagfjäll is a potential distributor for the ropes, this would have been already public 

information and exempt from confidentiality under Section 3.1(1) of the Non-Disclosure 

Agreement, which provides that “the restrictions on use and disclosure set out in paragraph 2 

above shall not apply to any information which: 1) At the date of its disclosure is public 

knowledge or which subsequently becomes public knowledge other than by any breach of 

this Agreement by the recipient hereunder”. 

 

As Tougkvas’ itself notes on page 9 of its Statement of Claims that all other information 

disclosed to Tougkvas was “designs and technical specifications about the Claimant’s 

invention”, Rope Twist can only agree, and further submit that such information would by 

law have been public from the date of publication of the patent application and thus be 
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exempt from that date of confidentiality pursuant to Section 3.1(1) of the Non-Disclosure 

Agreement quoted in the preceding paragraph. Thus Rope Twist use of this information after 

the date of publication of the patent application was not a breach of its obligations under the 

Non-Disclosure Agreement. Despite that Tougkvas has made no claim that Rope Twist 

would have used this information in breach of the Non-Disclosure Agreement prior to the 

publication of the patent application, Rope Twist wants to restate that it has not.  

 

The reminder of Tougkvas’ submissions related to the Non-Disclosure Agreement are 

unstructured allegations of facts and fiction mixed together, and when based even partly on 

facts, not related to any substantial claim made by Tougkvas or any rule of law on which such 

claim would be based. Rope Twist is therefore unable to make any material reply to the 

contrary to any of this, but to submit that Tougkvas has not shown that Rope Twist would at 

any point have breached any obligation under the Non-Disclosure Agreement. 

 

In the event that the Tribunal would find that Rope Twist has breached any obligation under 

the Non-Disclosure Agreement, Rope Twist wishes to make the following submissions: 

 

The parties had in the Non-Disclosure Agreement specifically agreed to exclude any liability 

for the use of the other party’s confidential information. Section 5 of the Non-Disclosure 

Agreement reads that:  

 

“We acknowledge and agree that neither we nor any member of our group of companies nor 

any of our officers, employees or advisors are making any representation or warranty 

whatsoever in relation to the Confidential Information and none will have any liability for the 

use the other of the Confidential Information.” 

 

Tougkvas and Rope Twist had thus agreed that neither of them would bear any liability for 

the use of the other’s Confidential Information. Rope Twist submits that despite that the 

sentence is not grammatically correct English, this must be considered to be the literal 

interpretation of the sentence. Such an interpretation is also supported by the intention of the 

Parties to only enter into very early stage preliminary discussions of a potential cooperation 

under which neither wanted to bear a financial liability of damages. Tougkvas’ interests were 
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also protected, because as Tougkvas notes in its Statement of Claim, that all information 

disclosed to Rope Twist, except for the public information concerning Hagfäll as a possible 

distributor, was information about the invention and thus already protected by the pending 

patent applications and subject to damages and compensation under patent law in case of 

infringement. The exclusion of liability was thus in Tougkvas’ interests as its confidential 

information was protected with the soon to be granted patent, and it did not want to add risk 

by being liable for a breach of Rope Twist’s confidential information. For the above 

mentioned reasons it seems surprising that Tougkvas now has asked the Tribunal to award 

damages.  

 

2.2 Rope Twist has not Infringed Common Nordic Principles of Trade Secret Law as It 

Has Not Used Any of Tougkvas’ Trade Secrets 

 

It must first be noted that Tougkvas makes no effort to make any reference whatsoever to 

what of Tougkvas’ trade secrets Rope Twist allegedly would have obtained and/or used in 

breach of the applicable law (depending on which of the sections of the Nordic statutes cited 

by Tougkvas we focus on). There is thus no basis for any application of the cited Nordic 

statutes. If, in lack of better basis, the Tribunal would assume that these trade secrets, 

unnamed but implied by Tougkvas, are the same as the confidential information referred to 

under Section I. of the Statement of Claims titled “The Respondent violated the Non-

Disclosure Agreement concluded between the parties by unjustifiable use of the Claimant’s 

confidential information”, then Rope Twist wishes to make references to its submissions 

under the previous Section 2.1 that none of Tougkvas’ confidential information was used by 

Rope Twist. Any and all information relied on by Rope Twist was public information 

generally available as shown by Rope Twist under previous Section 2.1.  
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3.  Trademark 

 

3.1 The Preliminary Assessment Must Declare that the Trademark MOUNTAIN 

SAFE is Invalid 

 

The Claimant requests that the Tribunal declare that the MOUNTAIN SAFE trademark is 

valid (Section III(a) of the Statement of Claim). Firstly, we will address arguments raised in 

Claimant’s statement of the claim and after that will go further to show that MOUNTAIN 

SAFE trademark must be declared invalid. 

 

3.1.1 The Claimant’s Arguments Cannot Be Accepted 

 

In the Section III(a) of the Statement of Claim, Tougkvas argues that the expression 

“mountain safe” does not describe the product or cannot be assimilated with the product or its 

use; the words “mountain” and “safe” do not describe the rope in itself. However, these 

statements are not supported by arguments.  

 

The only point Tougkvas makes is that these two words “cannot form a valid expression as 

far as grammar and syntax is concerned in the eyes of an English-speaking consumer.” The 

Claimant refers to the two decisions of ECJ, Case C-90/11 (Strigl v Deutsches Patent- und 

Markenamt) and C-383/99 (Procter & Gamble Co v OHIM (Baby Dry)). There is no relevant 

opinion supporting claimant’s argument in the former judgement. The reference also lacks 

indication to the paragraph of the decision.  

 

The claimant further states that “the grammatical analysis has been used by the ECJ to 

validate a similar trademark (disposable diapers branded “BABY DRY”): “their syntactically 

unusual juxtaposition is not a familiar expression in the English language” and therefore 

“cannot therefore be regarded as exhibiting, as a whole, descriptive character; they are lexical 

inventions bestowing distinctive power on the mark so formed and may not be refused 

registration”. Thus, according to claimant, it is enough to show syntactically unusual 

juxtaposition to prove distinctiveness.  
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However, this is not so. In the decision that the Claimant refers to, the ECJ also said that “in 

order to assess whether a word combination such as BABY-DRY is capable of 

distinctiveness (...) the determination to be made depends on whether the word combination 

in question may be viewed as a normal way of referring to the goods or of representing their 

essential characteristics in common parlance.” 

 

If we apply this analysis to the word combination in question, we argue that MOUNTAIN 

SAFE may be viewed as a normal way of referring to the goods or of representing their 

essential characteristics, as long as it is possible to say: “this rope is MOUNTAIN SAFE”, or 

put mark MOUNTAIN SAFE on a package of a gear.  

 

In its conclusion the Claimant states that MOUNTAIN SAFE “cannot refer only to the quality 

or description of the product”. This means that the Claimant indirectly admits that the word 

combination in question can refer to the quality or description of the product. However, case 

C-191/01 (Wrigley v OHIM) of the ECJ said that a sign must be refused registration “if at 

least one of its possible meanings designates a characteristic of the goods or services 

concerned”. The difference between the signs BABY DRY and MOUNTAIN SAFE is that 

the former is a suggestive mark, which creates association with babies, dryness and diapers, 

while expression “mountain safe” could be used directly to designate the characteristics, 

purpose and quality of ropes and cords. In that regards these are strongness and weariness, 

which makes them suitable for use in mountaineering activities in order to ensure one’s 

safety. 

 

Thus, at least one of possible meanings of sign designates a characteristic of ropes and cords, 

what means that MOUNTAIN SAFE trademark must be declared invalid. 

 

Therefore, reference to the cases C-90/11 (Strigl v Deutsches Patent- und Markenamt) and C-

191/01 (Wrigley v OHIM) ECJ cannot support the position of the Claimant. 
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3.1.2 MOUNTAIN SAFE Trademark shall be Declared Invalid Under Articles 3(1)(b), 

(c) and (d) of the Trade Mark Directive 

 

The parties agreed that the Trade Mark Directive shall be applied by the tribunal. 

 

The absolute grounds for invalidity of a trademark are set out in Article 3 of the Trade Mark 

Directive. Since each of the grounds listed is independent of others it requires separate 

examination (Henkel KGaA v OHIM Case C-456/01). Below we will argue that 

MOUNTAIN SAFE shall be declared invalid under Article 3(1)(b), (c) and (d). 

 

Under Article 3(1)(b), the trademark shall be declared invalid if it is devoid of any distinctive 

character. According to Article 3(1)(c), the trademark shall be declared invalid if it consists 

exclusively of signs or indications which may serve, in trade, to designate the kind, quality, 

quantity, intended purpose, value, geographical origin, or the time of production of the goods 

or of rendering of the service, or other characteristics of the goods or services.  

 

MOUNTAIN SAFE is a word mark which consists of two words, “mountain” and “safe”. 

Thus, a combination of these words is a factual, objective reference to mountain safety. 

Mountains always have attracted people who are engaged in various activities there. One of 

them is mountain climbing or mountaineering. In mountain climbing, safety is a number one 

priority. To make mountaineering safe, the climbers need to use strong and durable ropes and 

other climbing gear. Companies producing and selling various climbing equipment and ropes 

answer the demand for the proper gear. For instance, Tougkvas produces fabrics for such 

special ropes and cords used in mountain climbing, Swedish company Hagfjäll is a producer 

of climbing gear and Rope Twist produces cords that may be used for safe mountaineering. In 

order to market such products companies should be able to describe goods and designate the 

kind, quality and intended purpose of products.  

 

Ropes and cords used for climbing need to tolerate wearing and hard strain. There is no other 

easy and efficient way to designate these qualities of a rope than to say: “This rope is 

mountain safe”.  
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Also, if put on a package, the expression “mountain safe” obviously tells the customer that 

this gear could be used for mountaineering purposes. It is strong, durable, and of good quality 

so it can tolerate wearing and hard strain. These examples clearly show how the sign at issue 

is capable of being used by other economic operators to designate a characteristic of goods 

and services. Thus, MOUNTAIN SAFE is a descriptive mark. It should be noted, that the 

examples presented may not be actual, as ECJ pointed out that it is sufficient to refuse 

registration of a trademark if such signs and indications “could be used for such purposes” 

(C-191/01 ECJ (Wrigley v OHIM) para 32). 

 

Therefore, the MOUNTAIN SAFE trademark is descriptive and its registration is contrary to 

the Article 3(1)(c), as trademark shall be declared invalid if it consist exclusively of signs or 

indications which may serve, in trade, to designate the kind, quality, intended purpose of the 

goods, or other characteristics of the goods. 

 

As we have shown above, the MOUNTAIN SAFE trademark is similar to the expression 

“mountain safe” which, because of its meaning, could be used to designate the kind, quality, 

intended purpose of the goods (expression “This rope is mountain safe”, sign “mountain safe” 

on a gear or on its package, or motto “The technology makes mountaineering safe”). The 

registration of such descriptive mark would prevent other economic operators from 

describing their products or from its designation. 

 

The ECJ addressed this issue in case C-191/01 ECJ (Wrigley v OHIM) para 31: “as regards 

Article 3(1)(c) of the Directive, the Court has recognised that this provision pursues an aim 

that is in the public interest, which requires that the signs and indications descriptive of the 

categories of goods or services for which registration is sought may be freely used by all. 

That provision accordingly prevents such signs and indications from being reserved to one 

undertaking alone because they have been registered as trademarks” para 31 (See also Joined 

Cases C-108/97 and C-109/97 Windsurfing Chiemsee, para 25, Joined Cases C-53/01 to C-

55/01 Linde and Others, para 73 and Case C-104/01 (Libertel v Benelux Merkenbureau) para 

52).  
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For instance, in the Section III(b) of the statement of the claim, Claimant argues that Rope 

Twists motto “Rope Twist technology makes mountaineering safe” infringes MOUNTAIN 

SAFE trademark. We believe that anyone should be able to claim that his or her technology, 

product etc makes certain activity safe. Thus, as motto is purely descriptive, Claimant 

actually shows that registration of MOUNTAIN SAFE trademark will prevent other 

undertakings to describe their product and is contrary to the public interest.  

 

Because MOUNTAIN SAFE is descriptive mark, describes the characteristics of the goods, it could 

not be considered by the consumer to indicate trade origin. As ECJ pointed out, there is a clear 

overlap between the scope of each of the grounds for refusal set out in subparagraphs (b), (c) and (d) 

of Article 3 of Trade Mark Directive respectively (Case C-363/99 Koninklijke KPN Nederland, para 

85 and Case C-90/11 (Strigl v Deutsches Patent- und Markenamt, para 20), thus we do not have to 

repeat our argument for each of the grounds.  

 

Thus, Rope Twist claims that MOUNTAIN SAFE trademark shall be declared invalid under 

Article 3(1)(b), (c) and (d) of Trade Mark Directive. 

 

3.2 Alleged Trademark Infringement 

 

The Claimant argues that Rope Twists motto “Rope Twist technology makes mountaineering 

safe” and Rope Twists use of Google AdWords infringed MOUNTAIN SAFE trademark. 

As we have showed above, MOUNTAIN SAFE trademark shall be declared invalid. 

Nonetheless, should the Tribunal find that trademark is valid, Rope Twist should still not be 

liable for trademark infringement. 

 

3.2.1 Rope Twist’s Text Does Not Infringe Claimant’s trademark 

 

The Claimant claims that the marketing of Rope Twist’s new rope on the Internet with the 

text “Rope Twist technology makes mountaineering safe” constitutes trademark infringement 

of MOUNTAIN SAFE trademark under Article 5(1)(a) or (b). However, to prevail on a claim 

of trademark infringement, a claimant must establish that all the criteria set in the Directive 

for the trademark infringement are met.  
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3.2.2 Alleged Trademark Infringement under Article 5(1)(a) of Trade Mark Directive 

 

Under Article 5(1)(a) of the Trade Mark Directive the proprietor shall be entitled to prevent 

all third parties not having his consent from using in the course of trade any sign which is 

identical with the trademark in relation to goods or services which are identical with those for 

which the trade mark is registered.  

 

The case law of the CJEU establishes that the proprietor of a trade mark can only succeed in a 

claim under Article 5(1)(a) of the Directive if six conditions are satisfied: (i) there must be 

use of a sign by a third party within the relevant territory; (ii) the use must be in the course of 

trade; (iii) it must be without the consent of the proprietor of the trade mark; (iv) it must be of 

a sign which is identical to the trade mark; (v) it must be in relation to goods or services 

which are identical to those for which the trade mark is registered; and (vi) it must affect or 

be liable to affect the functions of the trade mark (see Case C-206/01 Arsenal Football plc v 

Reed [2002] ECR I-10273 at [51], Anheuser-Busch at [59], Case C-48/05 Adam Opel AG v 

Autec AG [2007] ECR I-1017 at [18]-[22], Case C-17/06 Céline SARL v Céline SA [2007] 

ECR I-7041 at [16] and Case C-62/08 UDV North America Inc v Brandtraders NV [2009] 

ECR I-1279 at [42].) 

 

It is indisputable that there has been a “use in the course of trade” according to Article 5 (1) 

of the Trade Mark Directive and that it has been without the consent of the proprietor of the 

trademark. However, these three criteria are the only ones that met. The remaining three 

criteria are not satisfied.  

 

Firstly, text “Rope Twist technology makes mountaineering safe” is not identical to 

MOUNTAIN SAFE trademark. Claimant argues that “the wording aims at advertising the 

product through symbolic and evocative terms just as MOUNTAIN SAFE also operates.” It 

must be noted that to succeed in a claim under Article 5(1)(a) of the Trade Mark Directive, 

the sign must be identical to the trademark.  
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In this regards ECJ stated that “The criterion of identity of the sign and the trade mark must 

be interpreted strictly. The very definition of identity implies that the two elements compared 

should be the same in all respects” (Case C-291/00 LTJ Diffusion SA v Sadas Vertbaudet SA 

Para 50). However, the wording of text “Rope Twist technology makes mountaineering safe” 

and of MOUNTAIN SAFE trademark are not the same.  

 

Secondly, Claimant argues that the Article 5(1)(a) of the Trade Mark Directive is applicable 

if “the Claimant and Responded are competitors”. However, use of a sign must be in relation 

to goods or services which are identical to those for which the trade mark is registered. It is 

submitted that Rope Twist produce ropes, while Tougkvas only produces and develops 

fabrics for various ropes and cords. Therefore, the sign was not used in relation to identical 

goods or services and Claimant failed to show otherwise.  

 

Finally, the functions of the MOUNTAIN SAFE trade mark were not affected and Claimant 

did not argue so. Therefore Rope Twist’s text does not infringe Claimant’s trademark under 

Article 5(1)(a) of the Trade Mark Directive. 

 

3.2.3 Alleged Trademark Infringement under Article 5(1)(b) of Trade Mark Directive 

 

Tougkvas also allege infringement under Article 5(1)(b) of the Directive. Under Article 

5(1)(b) of the Trade Mark Directive, the proprietor shall be entitled to prevent all third parties 

not having his consent from using in the course of trade any sign where, because of its 

identity with, or similarity to, the trade mark and the identity or similarity of the goods or 

services covered by the trade mark and the sign, there exists a likelihood of confusion on the 

part of the public; the likelihood of confusion includes the likelihood of association between 

the sign and the trade mark. 

 

Thus, the proprietor of a trade mark can only succeed in a claim under Article 5(1)(b) of the 

Directive if six conditions are satisfied: (i) there must be use of a sign by a third party within 

the relevant territory; (ii) the use must be in the course of trade; (iii) it must be without the 

consent of the proprietor of the trade mark; (iv) it must be of a sign which is similar to the 

trade mark; (v) it must be in relation to goods or services which are similar to those for which 
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the trade mark is registered; and (vi) it must give rise to a likelihood of confusion on the part 

of the public.  

 

Again, it is indisputable that the first three criteria are met. With regards to the fourth and 

fifths criteria it must be noted that Tougkvas did not show that the sign of Rope Twist is 

similar to the trademark of Tougkvas and that the use of the sign was in relation to goods or 

services which are similar to those for which the trademark is registered. Indeed, the sign 

used by Rope Twist “Rope Twist technology makes mountaineering safe” is not similar to the 

MOUNTAIN SAFE trademark.  

 

Even though the wording of the “mountaineering safe” is close to MOUNTAIN SAFE 

trademark, it is not an exact repetition of the trademark wording and possesses completely 

different meaning. While the function of a trademark is to indicate the origin of a product, the 

text in question has a purely descriptive meaning. The emphasis in the text “Rope Twist 

technology makes mountaineering safe” is on the fact that the technology makes certain 

activity safe. Mountaineering is the easy and efficient way to designate mountain climbing or 

hiking. Therefore, text in question aimed to indicate the intended purpose of rope and it’s 

high quality, which allows rope to be used in climbing activities. This is important, because 

under Article 6(2)(b) of the Trade Mark Directive, the trademark shall not entitle the 

proprietor to prohibit a third party from using, in the course of trade indications concerning 

inter alia the kind, quality, intended purpose or other characteristics of goods or services, 

provided he uses them in accordance with honest practices in industrial or commercial 

matters.  

 

Moreover, the text indicates the origin of the marketed products, as Rope Twist is directly 

mentioned there, so there is no possibility that the consumers would assume that “makes 

mountaineering safe” refers to the products’ origin. At the same time, Tougkvas was never 

mentioned on a Rope Twist’s web page. 

 

Thus, the sign in question is neither identical nor similar to the MOUNTAIN SAFE 

trademark and the actions of Rope Twist did not cause a likelihood of confusion. 
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Therefore, Claimant did not prove trademark infringement under Article 5(1)(b) of the 

Directive.  

 

3.2.4 Alleged Trademark Infringement (Use of Google AdWords) 

 

In the section III(c) of the Statement of Claim Tougkvas claims that the Rope Twist’s use of 

Google AdWords infringes MOUNTAIN SAFE trademark. Nonetheless, Claimant presents 

no argument for the claim apart from referencing Articles 5(1)(a) and (b) of the Trademark 

Directive. Thus, according to the Tougkvas claim, use of other undertaking’s trademark in 

keyword advertising is not allowed per se.  However, this is not so. 

 

As ECJ pointed out, the use of competitor’s trademark in keyword advertising as a general 

rule deemed permissible if that use is not liable to cause detriment to any of the functions of 

that mark (Joined Cases C-236/08 to C-238/08 Google France SARL v Louis Vuitton 

Malletier SA para 76). However, the Claimant did not argue that registration of “mountain 

safe” is adversely affecting, or risking to adversely affect, the trademark functions of the 

Tougkvas’ trademark.  

 

Nevertheless, the use of “mountain safe” as a keyword did not adversely affect trademark 

functions of the MOUNTAIN SAFE.  

 

For instance, such use does not adversely affects the trademark’s function of indicating origin 

for the following reasons. As ECJ ruled in Case C-323/09 Interflora Inc and Interflora British 

Unit, the use adversely affects the trade mark’s function of indicating origin where the 

advertising displayed on the basis of that keyword does not enable reasonably well-informed 

and reasonably observant internet users, or enables them only with difficulty, to ascertain 

whether the goods or services concerned by the advertisement originate from the proprietor 

of the trade mark or an undertaking economically linked to that proprietor or, on the contrary, 

originate from a third party. 

 

Firstly, customers entering these words as search terms in the Google would receive a link to 

Rope Twist’s webpages under the heading “sponsored links”. Secondly, Tougkvas A/S was 
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not mentioned on the webpage. Finally, the content of the webpage explicitly shows that 

origin of the goods marketed there is Rope Twist.  

 

Therefore, Rope Twist’s advertising clearly enables reasonably well-informed and reasonably 

observant internet users to ascertain the origin of the goods. 

 

In regards of the investment function of the trademark it should be noted that ECJ stated that 

the investment function may be adversely affected in a situation in which the trademark 

already enjoys a reputation (Case C-324/09 L'Oréal and Others, para 83, Case C-323/09 

Interflora Inc and Interflora British Unit para 63). Furthermore, in conditions of fair 

competition, where the the trade mark's function as an indication of origin is respected, the 

proprietor of a trademark cannot prevent a competitor from using a sign identical with that 

trade mark in relation to goods or services identical with those for which the mark is 

registered (Case C-323/09 Interflora Inc and Interflora British Unit para 64). 

 

As we showed above, the advertisement of Rope Twist respects MOUNTAIN SAFE’s 

function of indicating origin, and Claimant did not show that the new trademark has acquired 

reputation. 

 

The affect on the advertising function of a trademark by use of Google AdWords service was 

assessed by ECJ in Case C-323/09 Interflora Inc and Interflora British Unit (para 97). It was 

found that the display of an ad under the heading 'sponsored links' in the Google AdWords 

referencing service is not liable to have an adverse effect on the advertising function of the 

trademark. 

 

The communication function of the MOUNTAIN SAFE trademark were not affected because 

keyword advertising does not interfere with marks ability to communicate with the public and 

Tougkvas failed to show otherwise. 

 

Therefore Rope Twist’s use of Google AdWords does not infringe Claimant’s trademark 

under Article 5(1)(a) or (b) of the Trade Mark Directive. 

 



GHP Ky LLP               
info@ghpky.fi 
123 Lakikatu, Helsinki             +346 123 
4567 
00123 Finland   

16	  

4. Patent 

 

4.1 As Tougkvas A/S Is Not Claiming Patent Infringement of Its Patent Rights 

Either Literally nor Under the Doctrine of Equivalents, Rope Twist Confirms That 

There Is No Patent Rights’ Infringement 

 

The claim relating to patent infringement will not be answered as the claim was rejected from 

the competition by the judges. Tougkvas A/S is not claiming any infringement of its patent 

rights. He alleges that the Nylon was not comprised under the word Polyester neither literally, 

nor under the doctrine of equivalents. We base our understanding on the afore element, as 

well as the response to question 5 by the judges of the moot court stating:  

 

“When it is stated in the facts of the case that «Repschlager did not argue that nylon was 

comprised by the term «polyester» in the patent, neither literally nor under the doctrine of 

equivalents», the purpose is to exclude this question of claim construction/doctrine of 

equivalents from the dispute, as it would raise chemical issues not suitable for a moot court 

competition for law students, and also be problematic in view of the time available. We 

therefore ask all teams not to pursue this further.” 

 

In conclusion, as there is no infringement claim relating to the patent by Tougkvas A/S, 

Ropetwist confirms the absence of infringement. 

 

5. Damages 

 

5.1 No Damages Should Be Allowed Relating to the Alleged Infringement of the 

Non-Disclosure Agreement Signed with Tougkvas A/S, as There Was No Infringement 

 

Tougkvas A/S affirms that the damages will be considered under the principles of Nordic 

Law. He further states that “in accordance with basic principle for Nordic law the Respondent 

is in charge of compensation for violations of obligations and caused damages.” Considering 

the above, Tougkvas A/S claims 100 000 Euros for lost profits, and 300 000 Euros for 

reasonable compensation for disclosing confidential information. It is unclear of the exact 
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total sum of compensation claimed by Tougkvas A/S as they further demand 300 000 Euros 

in compensation for anonymous contracts potentially established in Nordic Countries, and 

300 000 Euros for machinery costs.  

 

Rope Twist believes that Tougkvas A/S is not entitled to any compensation as there was no 

loss of profit and no disclosure of confidential information. Considering that our client is only 

liable for compensation in situations where he is in violation of its obligations, we understand 

that he is not liable for any damages as there was no violation. 

 

In the event that the judges recognize that our client acted in violation of its NDA contract 

with Tougkvas A/S, we argue that our client would still not be liable for any damages. 

 

The loss of profit of 100 000 Euros related to the loss of the contract with Hagfjäll is an 

hypothetical loss of profits as even if our client has conceded that Tougkvas A/S might have 

had the contract if Rope Twist did not apply, the granting of such a contract remains 

hypothetical and so should not trigger liability for our client. Tougkvas A/S also argues that 

potential contracts could have been signed between Rope Twist and other partners in the 

Nordic countries, and that he is entitled to compensation for those; the existence of such 

contracts has not been proved in any manner by Tougkvas A/S and should not be allowed. 

 

The fair and reasonable compensation claimed by Tougkvas A/S is also not reasonable. First, 

no license should be established between our client and Tougkvas A/S as it would give our 

client a commercial disadvantage. The information is now public, and other competitors 

could use the information which was previously contained within the NDA without having to 

sign a license with Tougkvas A/S. Also, going to the machinery costs, it is quite obvious that 

Tougkvas A/S took a commercial decision by purchasing the machinery, our client should not 

be held liable for the decisions of Tougkvas A/S. The claimant acted in his free will and was 

not mandated nor coerced to proceed to acquire the machinery at any time, hence our client is 

not liable to compensate Tougkvas A/S for such damages. 
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5.2 No Damages Should Be Allowed Relating to the Alleged Infringement of the 

Trademark Rights of Tougkvas A/S, as There Was No Infringement 

 

Rope Twist submits that no damages should be allowed to Tougkvas A/S as there was no 

trademark rights infringement. Since it is Rope Twist’s position that the trademark of 

Tougkvas A/S is not valid, and that even if it was valid, that there is no infringement, we 

strongly believe that no damages should be allowed to Tougkvas A/S. 

 

Furthermore, Tougkvas A/S did not specify how the alleged violations by our client could 

have damaged him, instead, Tougkvas A/S lists out Swedish Law, without applying it to the 

facts. Tougkvas A/S further forgot to specify what amount of damages that he is claiming in 

the appropriate section, instead, he makes a short mentioning in the section talking about the 

damages from a trade secrecy violation point of view. Also, Tougkvas A/S made an error 

when asserting that the law applied to the case should be Swedish “because the initial 

delivery of goods is performed by the Respondent to Sweden”; although Hagfjäll is a 

Swedish company, nothing in the facts shows that the delivery of goods was performed in 

Sweden. 

 

In the end, there should be no damages allowed do Tougkvas A/S for the simple reasons that 

there are no trademark rights to protect, that there is no infringement of any trademark right, 

that a causality between the activities by Rope Twist and actual damages to the alleged 

trademarks of Tougkvas A/S has not been established, and that the claims on the trademark 

damages are incomplete. 

 

 

 

 

 

 

 

 



GHP Ky LLP               
info@ghpky.fi 
123 Lakikatu, Helsinki             +346 123 
4567 
00123 Finland   

19	  

5.3 No Damages Should Be Allowed Relating to the Patent Rights of Tougkvas A/S’s 

Patent 

 

As Tougkvas A/S is not claiming any infringement on its patent rights, no damages should be 

awarded to that respect. 

 

 

 

 

 

Oslo, November 3
rd 

2014 

__________________  __________________  ___________________  

Evgenii Gonchenko  Peter Hänninen  Philippe Pepin 
 

 


