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Recital

Tougkvas A/S and Rope Twist,  Inc.  have entered into a mutual  Non
Disclosure Agreement (later: “NDA”) in order to commence commercial
co-operation.  Rope Twist,  Inc.  has thus gained access to Tougkvas’
confidential  business  information.  Rope Twist,  Inc.  has  misused this
information by entering into an agreement with Hagfjäll, providing it with
mountain  climbing  ropes  produced  by  exploiting  Tougkvas  A/S’s
confidential  information.  Rope  Twist,  Inc.  has  also  marketed  the
contested rope in a manner that makes it possible for consumers to err
about the origin of the product.

Tougkvas A/S has sent amendments to the danish patent application
and international patent applications in order to ensure that the patents
would cover nylon sheathings as well as polyester. 

The  arbitration  tribunal  exercising  the  Rules  of  the  International
Chamber of Commerce in Oslo has jurisdiction on the matter because
the parties have agreed to refer the dispute to arbitration according to
the Rules of the International Chamber of Commerce. The Matter is a
non-mandatory  civil  case  which  can  be  settled  and  thus  can  be
resolved by an arbitration tribunal.

The Claims

Tougkvas A/S demands that the arbitration court shall:

1. declare the fact that Tougkvas’ patent amendment is legal, and that
Rope Twist, Inc. Is infringing the patent after it is granted

2. declare  the  fact  that  Tougkvas’  trademark  “MOUNTAIN SAFE”  is
valid

3. prohibit Rope Twist, Inc. from marketing of the contested rope due
to the infringement of Tougkvas’ trademark rights

4. declare  that  Rope Twist  has  acted in  breach of  international  and
Nordic rules on unfair competition law and contract law

5. order Rope Twist, Inc. to pay 100.000 Euros to the Claimant for lost
profit due to loss of contract with Hagfjäll.

6. order Rope Twist, Inc. to pay 300.000 Euros to the Claimant as fair
compensation for the unlicensed use of Tougkvas' trademark rights

7. order Rope Twist, Inc. to pay Tougkvas A/S's reasonable legal costs
with interest in accordance with Nordic law. The invoice is presented
later during the process
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Justification

 1 Amendment to the patents

 1.1 The Issue at hand

Tougkvas'  purpose  is  to  amend  its  Danish  patent  and  international
patent  application  filed  in  accordance  with  the  Patent  Cooperation
Treaty (later: ”PCT”) in such a way that the word Polyester is removed
from Claim 1.

The arbitration court must state, that the amendment to the patents is
valid and that Rope Twist,  Inc. is guilty of infringement of Tougkvas'
patent rights after the patents are granted.

 1.1.1 A brief introduction to patent amendments

It is a commonly recognized principle in international and Nordic patent
law,  that  the  applicant  has  at  least  one  chance  to  alter  the  patent
application, given that the amendment doesn't extend the scope of the
protection.1 If the amendments are properly made and legally valid, they
have a retroactive effect.2

It is also commonly recognized, that once the patent application has
been submitted, the application can't be amended in a way which was
not disclosed in the original application.3

Article 19 PCT states that ”the applicant shall, after having received the
international search report, be entitled to one opportunity to amend the
claims of  the international  application by filing amendments with the
International  Bureau  within  the  prescribed  time  limit.”  In  addition,
according  to  article  28(1)  PCT:  ”The  applicant  shall  be  given  the
opportunity  to amend the claims,  the description,  and the drawings,
before  each  designated  Office  within  the  prescribed  time  limit.  No
designated Office shall grant a patent, or refuse the grant of a patent,
before such time limit has expired except with the express consent of
the applicant.” Therefore, according to the Regulations under the PCT
rule 52: Amendments can be made before the designated date.4 The
designated date means a term of 30 months defined in article 22 PCT

1 See e.g. Articles 19 and 28 of the Patent Cooperation Treaty and The Swedish Patents act 20 section
2 Cornish, Llewellyn & Aplin: Intellectual Property: Patents, Copyright, Trade Marks and Allied Rights, 8 th edition, 2013,

chapter 4, p. 30-37: ”Amendments that are themselves sought after grant may not alter the claims so as to extend
the scope of protection; if wrongly admitted, they may provide cause for revocation. If they are proper, they have a
retroactive effect.”

3 See article 28(2) PCT. National implementation defines the provision similarly, e.g. The Danish  Consolidate Patents
Act 13.-:”An application for a patent may not be amended in such a way that the patent is applied for in respect of
subject-matter which was not disclosed in the application as filed.” similarly the Finnish Patents Act 13 §. 

4 Regulations  under  the  PCT,  rule  52:  Amendment  of  the  Claims,  the  Description,  and  the  Drawings,  before
Designated Offices, part 52.1(b) Time Limit: ”(a) In any designated State in which processing or examination starts
without special request, the applicant shall, if he so wishes, exercise the right under Article 28 within one month from
the fulfillment of the requirements under Article 22, provided that, if the communication under Rule 47.1 has not
been effected by the expiration of the time limit applicable under Article 22, he shall exercise the said right not later
than four months after such expiration date. In either case, the applicant may exercise the said right at any later time
if so permitted by the national law of the said State.
(b)  In any designated State in which the national law provides that examination starts only on special request, the
time limit within or the time at which the applicant may exercise the right under Article 28 shall be the same as that
provided by the national law for the filing of amendments in the case of the examination, on special request, of
national applications, provided that such time limit shall not expire prior to, or such time shall not come before, the
expiration of the time limit applicable under paragraph (a).”
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or  a  longer  time  defined  in  national  patents  acts.  For  example,
paragraph 31 of the Finnish Patents act defines the prescribed time to
be 31 months.

 1.1.2 Description of the incident

The following facts have occurred prior to the legal process:

1.  Tougkvas A/S,  which is  a  company producing mountain  climbing
gear, has filed a patent application in the Danish patent autority on 5 th of
june 2012 (See Appendix 1).

2. Tougkvas A/S has also filed a similar international patent application
in accordance with the rules of the PCT on 4th of june 2013.

3.  Tougkvas'  patent  was  published in  Denmark on  5th of  December
2013 in accordance with section 22 of the Danish patents act.

4. The international patent application submitted under the PCT treaty is
currently being processed in national patent authorities.

5. The subsequent International Search Report under PCT revealed no
prior art that could put the novelty or inventive step of the invention into
question.

6. Translations of the claims according to e.g. the Swedish Patent Act
22 § and 60 § have been made, and were sent to the relevant patent
offices prior to March 2014.

7. Tougkvas A/S submitted an amendment to the patent applications, in
order to remove the feature ”polyester” from claim 1.

 1.1.3 The phrasing of the question at hand

The aforementioned circumstances being the offset, it is clear that there
are two relevant questions to be evaluated. Firstly, the compliance with
the aforementioned time limits must be evaluated. Secondly, the validity
of the amendment itself must be evaluated.

 1.2 The time limits have been complied with

 1.2.1 The time limit at hand

Tougkvas A/S has complied with the time limits set  in  the PCT and
national patent legislation based on arguments stated further on.

 1.2.2 Applicable rules

As  mentioned  above  in  section 1.1.1  ,  the  article  28  PCT  sets  the
ground for defining the time limit for the amendment.  Rule 52 of the
Regulations under the PCT defines the time limit furher: ”The applicant
may exercise  the  said  right  at  any  later  time if  so  permitted by  the
national law of the said State.”

According  to  Nordic  patent  legislation,  If  the  applicant  wishes  to
proceed with  an international  application designating another  Nordic
country, he shall within 31 months from the international filing date pay
the prescribed fee to the relevant patent authority and file a translation
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of the international application if necessary due to national legislation.5

In accordance with the article 28 PCT and the Regulations under the
PCT, the possibility to amend the application after the said fee is paid
and the  necessary  translations  are  filed  depends  on national  patent
legislation. Nordic patent law is based on the principle that the patent
application  can  be  amended  until  the  patent  authority  sends  a
notification to the applicant to the effect that the patent may be granted
against  payment  of  the  prescribed  fee  for  publication  of  the  patent
specification.6

 1.2.3 Compliance with the aforementioned rules

Toukvas  A/S  submitted  an  application  to  the  Danish  Patent  and
Trademark Office on 5th of June 2012 in order to gain protection for the
new invention on mountain rope sheathing (see Appendix 1). On 4 June
2013,  Tougkvas  A/S  filed  an  international  application  in  accordance
with  the  rules  of  the  PCT  treaty.  Tougkvas  A/S  has  filed  the
communications referred to in article 20 PCT prior to March 2014. The
time limit of 31 months stated above has therefore been complied with.

At this point,  while the communications referred to in article 20 PCT
along with the translations have been sent  to the designated patent
offices, article 19 PCT can no longer be applied to the matter. Article 28
PCT is nontheless applied, meaning that the time limits are defined by
Nordic patent legislation. Borne in mind, that neither the Danish nor the
other  relevant  patent  authorities  have  sent  Tougkvas  A/S  a  said
notification that the patent may be granted, the patent applications can
therefore yet be altered.

 1.2.4 Conclusion: the amendment is in accordance with the relevant
time limits

Due to the aforementioned facts, Tougkvas A/S has complied with the
relevant time limits and the amendment to the patents is therefore valid
in light of compliance with time limits. The validity of the amendment
itself will be evaluated in the next section.

 1.3 The Amendment itself is valid

 1.3.1 Tougkvas'  patent  application  amendment  complies  with  the
requirements

The  amendment  to  the  danish  patent  application  and  to  the
international patent applications is legal inasmuch as the amendment
doesn't change the application in a way which was not disclosed in the
original application.

 1.3.2 Requirements for the amendment

As stated in section 1.1.1, Nordic legislation states that once the patent
application has been submitted, the application can't be amended in a

5 See for example The Finnish Patents Act 31 §
6 See for example the Danish Consolidate Patents Act 19 § and the Finnish Patents Act 19 §.
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way which was not disclosed in the original application.

In evaluating the amendment to the patent application and to the scope
of the patent, the patent claims play a critical role.7 According to Nordic
judicial  literature,  the  interpretation  of  patent  application  claims  is
constricted and a more general inventive idea behind the patent claims
cannot be protected.8

The  possibility  to  rephrase,  restrict  or  extend  the  claims  on  the
condition that the changes are supported by the patent documents is
not  excluded  by  Nordic  patent  law.9 This  principle  has  also  been
adopted in article 123(2) of the European Patent Convention (EPC) and
in the judicial custom of the European Patent Office (EPO). A special
three-phased test has also been developed in EPO judicial custom in
order  to  evaluate  the  validity  of  the  amendment  to  the  patent
application.10

 1.3.3 Evaluation of the claims

 1.3.3.1 General

While  the  patent  claims  are  critical  in  determinig  the  scope  of
protection, it must be evaluated, what kind of an effect the amendment
to claim 1 would have on the patent in its entirety.

The purpose of the patent claims is to determine, what is supposed to
be  protected  with  the  patent.11 The  claims  themselves  are  usually
written in a bipartite form, in which the first part is called an introduction
and the second part characterization.12

The  patent  claims  can  additionally  be  divided  into  independent  and
unindependent claims. It  is  stated in Nordic judicial  patent literature,
that the unindependent claims concretize the more general definition of
the independent claim, and in addition,  an unindependent  claim can
mention  a  more  restricted  area  of  interval  than  in  the  independent
claim.13

 1.3.3.2 The EPO three-phased test

Originally adopted in Case T 331/87 of the EPO, the three-phased test
sets the following requirements for the amendment to the patent:

A feature of a patent claim can be removed, if:

(1) The feature is not presented as indispensable

(2)  The  feature  is  not  indispensable  in  order  to  resolve  the
presented problem

(3) the removal of the feature doesn't demand changes to other
features

Evaluating the amendment to Tougkvas' patent application in light of

7 Norrgård, Markus: Patentin loukkaus, WSOYpro, 2009, section I 3.4.1
8 Haarmann, Pirkko: Immateriaalioikeus, Talentum, 2014, s. 218.
9 See Judgement nr. 3208 of the Helsinki Court of Appeal in case S 12/1563, sections 45-50 of the judgement.
10 See for example EPO Case T 331/87.
11 Norrgård, Markus: Patentin loukkaus, WSOYpro, 2009, section III 2.2.1. See also: article 84 EPC and The Finnish

patents act 8.2 §
12 See regulation PRH/1657/01/2013 of The Finnish Patent Authority 12 §
13 Norrgård, Markus: Patentin loukkaus, WSOYpro, 2009, section III 2.2.1.  See also: Stenvik 2001, s. 317 
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the first phase of the test, it is clear that the feature ”polyester” has not
been  presented  as  indispensable  (see  Appendix  1).  The  application
states only that ”Polyester fibres are very useful.”

The result of the second phase of the test is also quite clear: the feature
”polyester”  is  clearly  not  indispensable,  because  it  can  easily  be
replaced with nylon, and it is also clear to a professional in the trade.
And,  as  mentioned  above,  the  feature  polyester  is  only  referred  as
”useful”, not ”indispensable”.

The  last  phase  of  the  test  doesn't  cause  any  questions  either.  The
removal of the feature ”polyester” from claim 1 does not stipulate any
changes  to  other  features  because  the  feature  is  just  an  additional
qualifier.

 1.3.4 Compliance with the aforementioned requirements

The CEO of Tougkvas, Rasmus Repschlager invented an applied for a
patent for a new kind of mountain climbing rope, with a revolutionary
sheathing  made  of  polyester  fibres  woven  together  with  transverse
threads (See Appendix 1). The claim 1 of the patent application had an
introduction:  ”Rope,  comprising  a  core  of  parallel  or  braided  core
strings,  and  a  braided  sheathing  of  sheathing  elements”  and  a
characterization: ”characterized in that in that the sheathing elements
(1) are ribbons of substantially parallel polyester fibres woven together
with transverse threads”

The patent application also contained a description on how the ropes
could be produced.

After finding out that Rope Twist, Inc. Had started producing a similar
rope  made  using  nylon  fibres,  Repschlager  requested  his  patent
attorney to send an application to the relevant patent offices in order to
alter  the former patent application by removing the word ”polyester”
from claim 1.

Considering  the  nature  of  mountain  climbing  ropes and the  minimal
differences between nylon and polyester ribbons, it can bee seen that in
a trade professional's point of view the two types of ribbons are similar.

The amendment would practically mean that the unindependent part of
the claim would be altered but  the  independent  part  of  the  claim 1
would still  be  the same.  The amendment  also passes the said EPO
three-phased test.  Therefore,  the entirety of  the patent claims is  not
affected and the scope of protection is not changed.

 1.4 Conclusion: the requirements are fulfilled and the amendment is valid
and Rope Twist, Inc. Will infringe the patent when granted

Due  to  the  compliance  of  the  time  limits  and  the  amendment  not
altering the scope of protection, the amendment is legal and the altered
patent will be valid when granted.

Because Rope Twist,  Inc.  Is producing a rope to Hagfjäll,  which will
inhere in  the Tougkvas'  patent's  scope of  protection,  the Arbitration
court must declare that Tougkvas’ patent amendment is legal, and that
Rope Twist, Inc. Is infringing the patent after it is granted



10 (28)

 2 Tougkvas’ trademark “MOUNTAIN SAFE” is valid

The  ”MOUNTAIN  SAFE”  trademark  is  valid  and  in  accordance  with
international and Nordic trademark principles and legislation

 2.1 An Introduction to the applicable rules in the trademark directive
and their interpretation in legal praxis and literature

Legislation applied in the case is the so called trademark directive14,
which  is  implemented  in  the  national  legislation  by  member  states.
Articles 3 and 4 contain evaluation criteria for whether a trademark is
valid or not.  In legal literature15 the grounds of refusal are divided to
absolute (article 3) and relative grounds of refusal. (article 4)

The core element  of  the  grounds of  refusal  is  that  the trademark is
devoid of  distinctive character.  It  means that the trademark must be
able  to distinct  products,  which it  covers,  from the other  equivalent
products when used. It has to be so original that people are able to
remember it after running into it after a couple of times.

The trademark with a descriptive character is an invented name for a
product  or  a service or  another  sign,  which has original  and special
characteristics.  According  to  legal  praxis  of  The  European  Court  of
Justice (later on ECJ) a trademark has no distinctive character if it is not
imaginary or imaginative to less extent. However, it is enough that the
mark has the skill to specify . In the opinion of the advocate general
Jacobs16,  he  evaluates  the  aforementioned  demand  in  the  following
way:

”Third, even though a sign cannot be found to lack distinctiveness
merely because it  is unimaginative, the presence or absence of
any fanciful  element  is  none the less a  factor  to be taken into
account when assessing distinctiveness. If the sign also has some
limited descriptive power, the criterion of imaginativeness could
tip  the  balance  of  the  assessment.  In  this  case  the  Board  of
Appeal  demonstrated  the  absence  of  a  fanciful  element  by
stressing the ordinariness of the term 'New Born Baby'in English.”

There  are  different  levels  of  distinctive  character.  The  most  distinct
mark  is  fully  invented,  imaginative  and  original.  It  doesn´t  have  a
meaning in standard language and it is in use widely and intensely. The
weakest  forms  of  the  distinctive  character  are  suggestive  and
descriptive marks.17 Suggestive marks don´t describe an object but only
give  a  hint  or  suggestion  of  the  product.  They  can  have  strong
protection if they are original and imaginative.18

 2.2 Toukgvas´ trademark MOUNTAIN SAFE has distinctive character

 2.2.1 About the distinctive character of the word mark.

When evaluating the distinctive character TMD article 3 (1) (c) is applied:

14 DIRECTIVE  2008/95/EC  OF  THE  EUROPEAN  PARLIAMENT  AND  OF  THE  COUNCIL  of  22  October  2008  to
approximate the laws of the Member States relating to trade marks

15 Salmi, Häkkänen,Oesch ja Tommila: Tavaramerkki (2008) p. 142
16 OHIM v ZAPF CREATION -OPINION OF ADVOCATE GENERAL JACOBS, delivered on 19 February 2004 1
17 Salmi, Häkkänen,Oesch ja Tommila: Tavaramerkki (2008) p. 151
18 Salmi, Häkkänen,Oesch ja Tommila: Tavaramerkki (2008) p. 184
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”trademarks  which  consist  exclusively  of  signs  or  indications
which may serve, in trade, to designate the kind, quality, quantity,
intended  purpose,  value,  geographical  origin,  or  the  time  of
production of the goods or of rendering of the service, or other
characteristics of the goods or services;”

The evaluation of the mark shall be done by analyzing each part of the
mark separately and then the mark as whole.19 In Postkantoor-case20

the court  stated that the sign,  which is formed by combining words
together, cannot be declared to be descriptive by only stating that its
parts are descriptive. The descriptive nature of the mark must be stated
by analyzing the whole mark.

The  mark,  which  consisted  of  descriptive  characters,  can  obtain
distinctive  character  if  the  combination  is  deviant  regarding  issuing
products or if the particular word gives an impression that is far enough
from the impression given by the combination of its parts and thus the
word is more than a sum of its parts.21

It is important to take into account target groups to whom products are
meant.  The  evaluation  of  the  distinctive  character  is  based  on  the
terminology which is commonly used by the consumers of the target
group.22 When evaluating a trademark, which is in foreign language, it
must  be  taken  into  account  if  the  target  group  can  understand  its
meaning (KHO 27.3.2002/705 ADVANCE BANK). If the target group is
one special group, for instance, the experts of field, distinctiveness can
form easier. The experts of field are specialized in the field and they are
sophisticated,  attentive  and  careful  people  so  they  are  often  more
conscious of the differences between marks and pay more attention to
details.23

If in the mark it is only referred to a possibly descriptive word or a word
combination and it  is  only able to be identified by making intelligent
conclusions,  it  doesn´t  prevent  the  registration.11  If  the  descriptive
suggestion is too unclear and indefinite to be regarded as descriptive
concerning the product it covers, or if it is not immediately and without
thorough  reasoning  connected  to  the  product’s  characteristics,  the
mark must be accepted.24

Suggestive  marks  are  acceptable,  because  they  only  give  hint  or
reference to the product or its characteristics. Companies have justified
interest to use these kinds of marks which express connection to the
company´s activity, products or services. The purpose of the suggestive
marks  is  to  raise  attraction  and  curiousness  towards  the  trademark
holder or its products or services. They don´t prevent other companies
to promote the sales of their own products.25

 2.2.2 Tougkvas' trademark's distinctive character

1. Toukvas A/S filed a trademark application for the phrase MOUNTAIN
SAFE with Danish Patent and Trademark Office early in late December

19 C-383/99(Baby-dry) paraghaph 42
20 The EU Court of Justice Case C-363/99
21 Salmi, Häkkänen,Oesch ja Tommila: Tavaramerkki (2008) p.170
22 Salmi, Häkkänen,Oesch ja Tommila: Tavaramerkki (2008), C-383/99 P; Baby-dry-case paragraphs 40 and 42
23 The EU Court of Justice Case T-34/00
24 EOT Case T-135-136/99 (CINE ACTION and CINE COMEDY), paragraph 29 of the judgement
25 Salmi, Häkkänen,Oesch ja Tommila: Tavaramerkki (2008), p. 184



12 (28)

2013. 

2. An application for international registration under the Madrid Protocol
was filed soon afterwards.

3. The trademarks were registered in all Nordic countries approximately
at the same time –June-August 2014.

4.  MOUNTAIN  SAFE  is  a  word  mark,  which  consist  of  two  words:
mountain  and  safe.  The  word  mountain  is  a  noun  and  the  Oxford
dictionary26 gives it a following meaning:

A large natural elevation of the earth’s surface rising abruptly from
the surrounding level; a large steep hill.

The word Mountain is often used in some products which have some
connection to activity that is taken place.

The word “safe” means following things:

1. [predicative] Protected from or not exposed to danger or risk;
not likely to be harmed or lost

2.  Not  likely  to  cause  or  lead  to  harm or  injury;  not  involving
danger or risk

2.1. (Of a place) affording security or protection

3. often derogatory Cautious and unenterprising

4. Based on good reasons or evidence and not likely to be proved
wrong: the verdict is safe and satisfactory his world, it’s safe to
say, will not fall apart

5. Uninjured; with no harm done.27

When  searching  from  Google  with  a  phrase  “MOUNTAIN  SAFE”  it
seems that there are no marks of rope products that contain the whole
mark as it is. Therefore it is not commonly used in the field. MOUNTAIN
SAFE is not proper term, which is used in common language or in the
specific terminology of the targeted group, the mountaineers.

The mountaineers are usually paying a lot of attention to climbing gear
in order to ensure safety, 16 because even their life can depend on the
characteristics of  the rope.  So they are usually  more aware of  what
differences there are between different products.

 2.2.3 Tougkvas'  trademark  ”MOUNTAIN  SAFE”  has  no  risk  of
confusion

The claimant´s application of the registration was accepted in Denmark,
Finland, Norway and Sweden.

The  Office  for  Harmonization  in  the  Internal  Market  (OHIM)  only
investigates  the  absolute  grounds  of  refusal  ex  officio.  The  relative
grounds  of  refusal  are  studied  but  they  have  no  effect  to  the
registration. This kind of measure is based on a presumption that the
mark  came  into  public  consciousness  when  it  was  registered.  If
someone believes that the mark has offended their exclusive rights to
their own mark they must file a claim against the trademark to the local
trademark register authority.

In the member countries of the European Union it varies whether a local

26 http://www.oxforddictionaries.com/definition/english/mountain (checked. 6.10.2014)
27 http://www.oxforddictionaries.com/definition/english/safe (checked. 6.10.2014)
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registration office investigates the relative grounds of refusal ex officio.
It is possible in almost every member state to investigate the relative
grounds of refusal but it is usually done only by request and by paying
the fee regarding the investigation. However, for example in Finland the
relative grounds of refusal are investigated ex officio. In Denmark they
have  had  a  system  where  they  also  investigate  relative  grounds  of
refusal but they only take into account absolute grounds of refusal.28

Because there has been no third party that would have claimed that the
Tougkvas A/S´s trade mark could be confused with the trademark of
that  third  party,  the  investigation  of  the  grounds  of  refusal  is  not
needed.

 2.3 The  claimant´s  trademark  registrations  in  Norway,  Finland  and
Sweden are lawful

 2.3.1 The applied legislation

The  requirement  for  the  registration  under  the  rules  of  the  Madrid
protocol iseither a national registration application at hand or registered
national  trademark  in  that  member  country  or  national  organization,
which is the home place of the petitioner or where they have actual and
functioning industrial or commercial office.29

The International Bureau registers the mark after investigating whether
the application meets formal requirements that have been set to it. The
international  registration  day  is  the  day  when  the  international
registration  application  was  made  in  the  country  of  origin  if  the
application has been delivered to international office within two months
from the original  registration day30.  The six  months rule  of  the Paris
Convention31 or so called “convention priority right” is also taken into
account.

Under the Madrid Protocol article 4 “the protection of the mark in each
of the Contracting Parties concerned shall be the same as if the mark
had been deposited direct with the Office of that Contracting Party”.The
national  register  authorities  of  those  countries  that  are  subjects  of
international registration have a right to reject the registration based on
the national law. (Article 4 and 5) The registration can only be turned
down under the grounds of Paris Convention.32

The trademark legislation is almost identical in the Nordic countries due
to the  Nordic  cooperation  in  lawgiving  of  trademark  legislation.  The
other  factors  which  have  increased  the  similarity  between  Nordic
trademark  legislations  are  the  trademark  directive,  the  regulation  of
community trade mark and the rules of the Madrid protocol.33

 2.3.2 Analysis

The  trademark  registration  has  been  done  with  Danish  Trademark
Authority  before  the  registrations  in  other  Nordic  countries.  The

28 Salmi, Häkkänen,Oesch ja Tommila: Tavaramerkki (2008) p. 739
29 Protocol  Relating  to  the  Madrid  Agreement  Concerning  the  International  Registration  of  Marks  article  2(1)

Tavaramerkki p.739
30 Salmi, Häkkänen,Oesch ja Tommila: Tavaramerkki (2010) p.747
31 Paris Convention for the Protection of Industrial Property, article 4
32 See Paris Convention for the Protection of Industrial Property, articles 4 and 5
33 Haarmann, Pirkko : Immateriaalioikeus (2012) p. 303
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application  at  hand is  enough to  form a  right  to  apply  international
registration.

Even though Nordic countries that are subjects of international 
registration can perform the investigation of grounds of refusal under 
the national legislation, it is highly unlikely that they would come up with
different conclusions regarding the absolute grounds of refusal when 
they have so similar trademark laws. This applies even if there are 
differences in the practice regarding the issue of taking the relative 
grounds of refusal into account.

 2.3.3 Conclusion

Due  to  aforementioned  similarity  between  Nordic  countries,  the
international trademark registration shall be lawful because of the earlier
arguments that prove that the trademark meets the criteria given in the
Trademark Directive.

 3 Rope Twist  has violated Toukgvas´s  trademark rights and the arbitration
court shall prohibit Rope Twist, Inc. from marketing of the contested rope

 3.1 The exclusion right

The claimant has an exclusive right for the use of the trademark  and
therefore  the  right  to  prohibit  Rope  Twist  from using  the  claimants
trademark illegally.

 3.1.1 Exclusion right in legislation

The article 5 (1) of the trademark directive gives exclusive rights to the
holder:

”The registered trade mark shall confer on the proprietor exclusive
rights therein. The proprietor shall be entitled to prevent all third
parties not having his consent from using in the course of trade:

(a) any sign which is identical with the trade mark in relation to
goods or services which are identical  with those for  which the
trade mark is registered;

(b) any sign where, because of its identity with, or similarity to, the
trade mark and the identity or similarity of the goods or services
covered by the trade mark and the sign, there exists a likelihood of
confusion on the part  of  the public;  the likelihood of confusion
includes the likelihood of association between the sign and the
trade mark”

According  to  the  Court  of  Justice  of  European  Union  the
aforementioned exclusive  right  was given because the  holder  of  the
trademark could protect their special interest as the trademark holder.34

 3.1.2 Extend of the right to prohibit illegal use of the trademark 

The holder is only able to appeal to their exclusive right in situations
where the illegal use of the trademark will or can cause damages to the

34 The EU Court of Justice Case C-206/01 (Arsenal), paraghaph 50
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purposes  of  the  trademark right  or  especially  to  its  central  function
which is the guarantee of origin to a consumer.35 The prohibition right of
holder extends not only to identical marks but to the marks which have
risk of confusion. The marks must cover products which are identical.36

 3.1.3 Rope Twist, Inc. infringes Toukvas A/S' trademark as keyword
for promoting its own goods

 3.1.3.1 The fact of using the trademark as a keyword

Rope Twist  has used Google Reference Service “Adwords” and has
registered “MOUNTAIN SAFE” and “toukgvas” as  keywords,  so that
customers entering these words as search terms in the Google search
engine  would  receive  a  link  to  Rope  Twist´s  webpages  under  the
heading “sponsored links”.

 3.1.3.2 Legal Facts

The risk of confusion is the situation when the target audience mistakes
the commercial origin of the product and there is a real danger that the
consumer  ends up buying another product instead of what they really
wanted. This institution protects the distinctive and original function of
the trademark.

ECJ has stated that this  also includes a situation when a consumer
thinks that there is a connection between the user of the mark and the
trademark  (for  instance  license  agreement  or  other  economic  or
cooperational relationships). Castren states that there is also an indirect
risk of inference which means that the target group understands that
the marks are separated but it assumes that the products come from
the same source. The new mark is regarded as a modification of the
older mark.37

According to ECJ the similarity of the marks can never compensate the
complete  difference  of  the  marks.  It  determines  how  the  average
consumer with common knowledge understands the trademark. They
understand  the  mark  as  a  whole  and  they  do  not  pay  attention  to
details.  Only  seldom  can  they  compare  trademarks  together.  The
attention  level  can  vary  depending  on  what  kind  of  products  and
services are in question.

In Gillette-case ECJ stated that “the use of the trade mark by a party
within the meaning of that provision must be in accordance with honest
practices in industrial or commercial matters.”

Nor may such use affect the value of the trade mark by taking
unfair advantage of its distinctive character or repute (paragraph
43) 

Use  of  the  trade  mark  will  not  be  in  accordance  with  honest
practices in industrial and commercial matters if,  for example it
entails the discrediting or denigration of that mark (paragraph 49)

The European Court of Justice has evaluated the use of trademarks of

35 The EU Court of Justice Case C-245/02 (ANHEUSER-BUSCH), paraghaph 59
36 Toisen tavaramerkin sallittu käyttö p. 31
37 Toisen tavaramerkin sallittu käyttö p. 29
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the  other  party  in  several  cases38:  in  the  case  “Google  France  and
Google” ECJ formed the fundamental base of the evaluation of the use
of  keywords.  The problem in  the case was the interpretation of  the
article 5(1) of trademark directive. The court evaluated the phrase of the
article “use in the course of trade” in the following way:

50 The use of a sign identical with a trade mark constitutes use in
the course of trade where it occurs in the context of commercial
activity with a view to economic advantage and not as a private
matter.

51 With regard, firstly, to the advertiser purchasing the referencing
service and choosing as a keyword a sign identical with another’s
trade mark, it must be held that that advertiser is using that sign
within the meaning of that case-law.

The expression ‘in  relation to goods or  services’  identical  with
those for  which the trade mark is registered,  which features in
Article 5(1)(a) of Directive 89/104 and Article 9(1)(a) of Regulation
No 40/94, relates, in principle, to goods or services of third parties
who use a sign identical with the mark.

84. The function of indicating the origin of the mark is adversely
affected  [in  keyword  advertising39]  if  the  ad  does  not  enable
normally  informed  and  reasonably  attentive  internet  users,  or
enables them only with difficulty, to ascertain whether the goods
or services referred to by the ad originate from the proprietor of
the trade mark or an undertaking economically connected to it or,
on the contrary, originate from a third party.

The  ECJ formed  in  the  aforementioned  case  the  so  called  “Google
France Consumer Confusion Standard”40. ECJ states that the third party
which  wants  to  use  another  party´s  trademark  as  a  keyword,  must
inform  in  the  ad  the  consumer  whether  the  third  party  has  any
economic connections to the trademark holder or not, and this must be
done in a sufficiently clear manner:

89. In the case where a third party’s ad suggests that there is an
economic link between that third party29and the proprietor of the
trade mark, the conclusion must be that there is an adverse effect
on the function of indicating origin.

90. In the case where the ad, while not suggesting the existence
of an economic link, is vague to such an extent on the origin of
the  goods  or  services  at  issue  that  normally  informed  and
reasonably attentive internet users are unable to determine, on the
basis  of  the  advertising  link  and  the  commercial  message
attached thereto, whether the advertiser is a third party vis-à-vis
the proprietor of the trade mark or, on the contrary, economically
linked to that proprietor, the conclusion must also be that there is
an adverse effect on that function of the trade mark.

In  contrast  to  the  ECJ’s  traditional  praxis  in  the  trademark  cases,
aforementioned group of “normally informed and reasonably attentive

38 Lassi  Jyrkkiö:  “BUT  I  STILL  HAVEN’T  FOUND  WHAT  I’M  LOOKING  FOR”  –  THE  ECJ  AND  THE  USE  OF
COMPETITOR’S TRADEMARK IN SEARCH ENGINE KEYWORD ADVERTISING

39 Lassi Jyrkkiö: The ECJ and the Use of Competitor’s Trademark in Search Engines
40 Lassi Jyrkkiö: The ECJ and the Use of Competitor’s Trademark in Search Engines
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internet users” is based upon internet users in general, as opposed to a
more  limited  group  of  relevant  consumers  in  the  given  field  of
commerce.

 3.1.4 Analysis

The claimant has gained the exclusive right to prohibit the violation of
the trademark via national registration and international registration.

Rope  Twist  has  used  the  claimant´s  registered  mark  as  a  keyword
without using any disclaimer which would tell  that  there are not any
economic connections between Rope Twist and the claimant 

The products are almost identical  and are used by the same group.
Because the nylon has been commonly used in the ropes for a long
time41,  it  is  commonly  known  by  the  mountaineers.  They  can  be
mistaken to believe that the claimant´s product is Rope Twist´s newer
version of its nylon rope.

This can also create confusion among the target group that can mistake
that Rope Twist, Inc. offers the claimant´s product in its site.

 3.1.5 Conclusion

Aforementioned  arguments  prove  that  Rope  Twist,  Inc.  has  been
violating the trademark right of the claimant and that the claimant has
the right to prohibit this illegal use.

 3.2 The Damages and the Injunction

 3.2.1 Rule

The directive on the enforcement of intellectual property rights (2004)42

contains  legislation  concerning  the  demands  of  the  damages.  The
article 13 states  the following about the estimation of the amount of
compensation:

When the judicial authorities set the damages:

(a)they shall take into account all appropriate aspects, such as the
negative  economic  consequences,  including  lost  profits,  which
the  injured  party  has  suffered,  any  unfair  profits  made  by  the
infringer and, in appropriate cases, elements other than economic
factors, such as the moral prejudice caused to the rightholder by
the infringement; or

(b) as an alternative to (a), they may, in appropriate cases, set the
damages as a lump sum on the basis of elements such as at least
the amount of royalties or fees which would have been due if the
infringer  had  requested  authorisation  to  use  the  intellectual
property right in question.

In the Finnish legal praxis the amounts of compensations have varied
from a couple of thousands to 100.000 euros depending on the extent
of the infringement of the trademark right and the infringed mark.

41 The mountaineer: Mountaineering –The Freedom of the Hills p.90
42 DIRECTIVE  2004/48/EC OF  THE EUROPEAN PARLIAMENT AND OF  THE COUNCIL  of  29  April  2004  on  the

enforcement of intellectual property rights
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 3.2.2 Analysis

According  to  the  aforementioned  argumentation  it  has  been
demonstrated that Rope Twist has infringed the trademark right of the
claimant by using the mark as a keyword. Rope Twist  has used the
claimant´s  trademark  for  advertising  its  similar  products  without
permission  and  thus  gained  unfair  profits.  Rope  Twist  has  tried  on
purpose to profit from the claimant´s reputation.

The  negotiations  between  the  claimant  and  Rope  Twist  had  ended
without agreement so there is  no economic connection between the
parties.

 3.2.3 Conclusion: Rope Twist, Inc. is obligated to pay for the damages,
and the arbitration court shall issue an injunction

The  Claimant's  trademark  is  valid  and  the  Defendant  violates  the
trademark at  issue,  due to this  the marketing of  the contested rope
must be prohibited.

Rope Twist  must  compensate the amount  of  royalties or  fees which
would have been due if the company had requested authorisation to
use  the  trademark  right  in  question.  In  addition  it  must  pay  the
compensation that is equivalent to unfair profits  that it has gained by
using the claimant´s trademark as a keyword.

Thus,  the arbitration court  shall  Issue an injunction to prevent  Rope
Twist, Inc. from marketing of the contested rope due to the breach of
Tougkvas’ trademark rights

 4 Rope Twist has acted in breach of Nordic rules of unfair competition law

Tope Twist, Inc. has breached international and Nordic rules of unfair
competition law and contract law on basis set in the following sections
5 and 6.

 5 Loss of  contract  with Hagfjäll  and the consequent  lost  profit  of  100.000
Euros

 5.1 Breach of mutual contract and the consequent loss of profit

Rope Twist,  Inc  has  caused the damages of  100,000 Euros of  lost
profit  for  Tougkvas  A/S  by  breaching  their  mutual  Non-Disclosure
Agreement (later: ”NDA”) and intentionally misusing the trade secret of
Tougkvas A/S for their own profit, resulting Tougkvas A/S not to gain a
delivery contract they would otherwise have gotten.

 5.2 Applicable rules

The Finnish Unfair Business Practices Act section 443 as well as the

43 Laki sopimattomasta menettelystä elinkeinotoiminnassa 22.12.1978/1061
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Danish Marketing Practices Act section 1044 forbids one making use of
any lawfully acquired knowledge of the trade secrets of the other party
in co-operation without a permission to do so. According to the Finnish
Unfair Business Practices Act 10 §, violating the section 4 is punished
by  a  fine.  Also,  any  damages  caused  by  a  violation  shall  be
compensated according to the  Finnish Act  regarding Damages and
Tort Liability.45

The Act regarding Damages and Tort Liability chapter 5 section 1 rules
that pure capital damages shall be compensated if they are caused by
a punishable act. Breaches in contracts are not usually resolved with
the  named  act,  but  similar  principles  are  applied  in  a  contract
relationship.  Consequential  damages  are  compensated  if  they  are
foreseeable  and can be proven occurred because of  the  default  in
contractual obligations.

According to the Pacta Sunt Servanda principle, the parties may agree
on restrictions of liability. Nevertheless, an international principle states
that no party can plead to such restrictions if they have caused the
default on purpose or by gross negligence.46 Also, any restrictions of
liability stated only  for  the profit  of  the stronger party in  agreement
might be an unreasonable term and thus could be moderated.47

 5.3 Application of the contractual damages rules

 5.3.1 The relevant facts relating to the incident:

1. On October 12th 2013 Tougkvas A/S and Rope Twist, Inc. entered
into a mutual NDA in order to negotiate on a rope delivery.

2. The section 2 of the named NDA prohibits parties from using any
Confidential Information, including technical and operational information
relating to the parties or the business co-operation, of the other party
for  other  uses  than  for  their  possible  future  business  co-operation
without a written consent.

3. The NDA includes a list of exceptions from confidentiality, but none
of the four listed exceptions is applicable in a situation where a party
spontaneously informs the other party of confidential information.

4.  There  is  also  a  restriction  of  all  kinds  of  liabilities  in  the  NDA
regarding to the confidential information.

5. Tougkvas A/S intented to bid for a delivery contract for the Swedish
company  Hagfjäll  but  due  to  the  lack  of  equipments  of  its  own,
Tougkvas A/S was depended on other producers of rope to be able to
bid for the delivery contract.

6. Tougkvas A/S had the business idea to produce a rope of particular
design and therefore needed the named confidentiality agreement to
protect its trade secrets of rope design.

7. There is no mentions on anything special in the production methods
of Rope Twist, Inc nor on anything that why the co-operation partner of
Tougkvas A/S should be exactly Rope Twist, Inc.

44 Bekendtgørelse af lov om markedsføring,1.6.1994 / No. 428
45 Vahingonkorvauslaki 31.5.1974/412
46 Hemmo, Mika. Sopimusoikeuden oppikirja, Helsinki, 2006. p. 485
47 Hemmo, Mika. Sopimusoikeuden oppikirja, Helsinki, 2006. p. 483
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8. Tougkvas A/S considered a production line of their own and later
built it.

9.  Tougkvas  A/S  had  filed  patent  applications  in  several  countries
including  but  not  limited  to  Denmark  and  Finland  prior  to  the
negotiations with Rope Twist,  Inc.  The patent application had claims
only on polyester fibres woven together in a special manner.

10. The Chief Executive Officer of Tougkvas A/S, Rasmus Repschlager,
mentioned to Rope Twist, Inc during their negotiations that nylon could
be used instead of polyester fibers in the new rope design of Tougkvas
A/S.

11. The suitability to use nylon in the rope has not been revealed by the
publication of the Danish patent application, but the only source of the
information was a voluntarily given statement from Repschlager himself.

12. Even though not protected by a patent as such, the suitability of
nylon for the rope production nevertheless is a trade secret of Tougkvas
A/S as the piece of information was not meant to be given to everyone.

13. After the negotiations between Tougkvas A/S and Rope Twist, Inc
of  approximately  70  days  between  October  and  December,  the
negotiations were ended by Rope Twist, Inc.

14. Only 12 days after the negotiations between Rope Twist, Inc and
Tougkvas A/S ended, on 1st of January in 2014 Rope Twist, Inc signed
a contract with Hagfjäll invorder to produce nylon based rope version of
the rope designed by Tougkvas A/S.

15. If Rope Twist, Inc had ended the negotiations with Tougkvas A/S
earlier, Tougkvas A/S could have negotiated with another rope producer
for  a  rope  delivery  and  would  have  had  time  to  bid  for  Hagfjäll’s
contract.

16. The rope designed by Tougkvas A/S but delivered by Rope Twist,
Inc for its own profit was later chosen by Hagfjäll.

 5.3.2 Conclusions of the facts in the situation

17. According to the facts 7 and 8, it seems that Rope Twist, Inc could
only offer rope manufacturing services which any other rope producer
could have offered.

18.  Considering  the  facts  5  and  6  and  the  conclusion  17,  the
confidentiality agreement was not as important to Rope Twist, Inc as it
was to Tougkvas A/S which had a trade secret to be concealed.

19. Thereby  any  exceptions  of  confidentiality,  such  as  restriction  of
liabilities, profit more Rope Twist, Inc than they do to Tougkvas A/S.

20.  As the suitability  of  nylon in  the fact  10 is  technical  information
relating to Tougkvas A/S, it is protected by the NDA from any other use
than the co-operation intentions of the parties accordingly to the fact 2.

21. Because the information in the facts 10 and 11 was given voluntarily
by Mr Repschlager, no exception of confidentiality mentioned in the fact
3 is valid.

22. Since  the  suitability  of  nylon  is  a  trade  secret,  it  is  under  the
protection of the Unfair Business Practices Act from unauthorised use.

23. In spide of the conclusion 22, Rope Twist, Inc has used the trade
secret of Tougkvas A/S for their own profit as stated in the fact 16 and
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therefore  Rope  Twist,  Inc  caused  a  default  in  the  NDA.  Also,  the
prohibition to misuse a trade secret according to the Unfair Business
Practices Act is disobeyed.

24.  As the time frame between the facts 13 and 14 includes several
holidays and is considerably shorter negotiation period than between
Tougkvas  A/S  and Rope  Twist,  Inc,  it  is  clear  that  Rope  Twist  has
negotiated on purpose with Hagfjäll without Tougkvas’ knowledge on
rope deliveries before ending the negotiations with Tougkvas A/S.

25. Because Rope Twist, Inc started the negotiations of their own with
Hagfjäll,  it  is  clear  that  they did  not  intend to produce the  rope for
Tougkvas A/S.

26.  According  to  the  fact  15  and  the  conclusion  25,  Rope  Twist
intentionally stalled Tougkvas A/S into pointless negotiations to prevent
it from negotiating with another rope producer

27. Rope Twist, Inc has needed equipment and capital to produce rope,
whereas Tougkvas A/S had not such resources until  the negotiations
had been ended.

28.  Thus,  Rope  Twist,  Inc  is  significantly  stronger  party  in  the  co-
operation relationship.

29. Since the restriction of liabilities in the NDA only profits Rope Twist,
Inc  according  to  the  conclusion  19,  it  is  an  unreasonable  term and
should be moderated.

30. According to the conclusions 24 and 26, the conduct of Rope Twist,
Inc must have been deliberate.

31. According to the conclusion 30 and the international principle, Rope
Twist, Inc. cannot plead to a restriction of liabilities due to their own
deliberate actions

32. As stated in the fact 16, Rope Twist, Inc delivered exactly the same
rope to Hagfjäll that Tougkvas A/S intended whereas Rope Twist, Inc.
was unauthorised to use the know-how to make the rope in the first
place.

33.  Thus,  it  is  clear that  without  such misuse of  the trade secret  of
Tougkvas A/S and stalling of the negotiations the bid would have been
won by Tougkvas A/S.

34. Thereby, Rope Twist, Inc has caused a damage of 100.000 Euros to
Tougkvas A/S.

 5.4 Result of the breach of the NDA

Thus, it has been established the fact that Rope Twist, Inc has caused
the damages of 100,000 Euros in the form of lost profit for Tougkvas
A/S by violating the Nordic regulations on unfair business practices.

Due to this,  the Arbitration Court shall  order Rope Twist,  Inc. to pay
100.000 Euros to Tougkvas A/S for lost profit due to loss of contract
with Hagfjäll.

 6 Rope Twist, Inc. Is obligated to pay 300.000 Euros to the Claimant as fair
compensation for the unlicensed use of Tougkvas' trademark rights 
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 6.1 The breach of Tougkvas' rights

The issue is that Rope Twist, Inc has gained an unfair  advantage by
misusing a trade secret of Tougkvas A/S resulting Rope Twist, Inc to
gain market value it otherwise would not have gotten. Rope Twist, Inc.
has also breached Tougkvas A/S's trademark rights as stated above in
section 3.

 6.2 Nordic rules on the matter

According to Nordic trademark legislation48,  the one who infringes a
trademark right of the other on purpose or by negligence shall pay a
reasonable compensation for the exploitation of the trademark. Even if
Even if the defendant is not found guilty of negligence, the court may
order that he hand over to the aggrieved party the profits he has made
from such infringement from a period of time no longer than three years.
The section of the law is based on the Nordic principle of return of the
unfair advantage. The principle states that nobody should be able to
profit from unauthorised use of the property of somebody else. There is
an international principle that nobody shall benefit from a default of their
own.  Also,  there is  a principle that anyone who gains advantage by
infringing a right of somebody else shall pay compensation to the right
owner.

 6.3 Description of the situation and application of the said rules

1.  As  stated above in  Chapter  3 of  this  Statement  of  Claims,  Rope
Twist, Inc. has misused the trademark and trade secrets of Tougkvas
A/S.

2. Even though not protected by a patent, Rope Twist, Inc has misused
Tougkvas  A/S's  trade secret  of  replacing the  polyester  ribbons  with
nylon as stated in the claim 5.

3.  Rope  Twist,  Inc  and  Tougkvas  A/S  are  both  producing  rope
products,  and  they  are  competitors  in  the  mountain  climbing  rope
markets.

4.  Rope  Twist,  Inc  has  been  able  to  produce  and  sell  products  to
Hagfjäll.

5.  Such conduct  has  been unauthorised misuse of  trade secrets as
stated in the claim 5.

6. Hagfjäll is one of the biggest climbing gear resellers in Europe.

7. Thus, the fact that Rope Twist, Inc could deliver rope to Hagfjäll has
given market value and fame among the rope markets to Rope Twist,
Inc.

8.  As  stated  in  the  chapter  5.3.2  of  the  claim  5,  Rope  Twist,  Inc
breached the Non Disclosure Agreement between Rope Twist, Inc and
Tougkvas A/S and broke the law of Unfair Business Practices Act when
negotiating with Hagfjäll for the delivery.

9. As stated in the chapter  5.3.2 of the claim 5, Tougkvas A/S would
have gotten the delivery contract for  Hagfjäll  without  the conduct of

48 See for example The Finnish Trademark Act 38.2 § ”If  the infringement is deliberate or due to negligence, the
aggrieved party shall be entitled to compensation from the defendant for all the damage he has suffered.”
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Rope Twist, Inc.

10. Thus, according to the facts 8 and 9, Tougkvas A/S would have
gotten such fame and market value, described in the fact 7, if  Rope
Twist, Inc had followed their Non Discloseure Agreement and obeyed
the law, whereas Rope Twist, Inc would not have gotten such market
value.

11. Rope Twist, Inc has used the AdWord service of Google in a such
method  as  anyone  looking  for  word  “tougkvas”  would  find  the
webpages of Rope Twist, Inc.

12.  Rope Twist, Inc had the needed equipment to produce rope when
Tougkvas  A/S  and  Rope  Twist,  Inc  negotiated  on  rope  deliveries,
whereas a production line of Tougkvas A/S had to be built later.

13.  Thereby,  Rope Twist,  Inc has been in the market for  some time
already,  whereas  Tougkvas  A/S  is  new  in  the  market  and  has  not
already fame among potential customers.

14.  As  a  result  of  the  facts  11  and  13,  the  potential  customers  of
Tougkvas  A/S  are  lead  to  Rope  Twist,  Inc,  leading  to  a  loss  of
customers and sales of Tougkvas A/S also after the Hagfjäll contract.

15. The profit that Rope Twist, Inc gained is the profit from rope delivery
contract described in the fact 4 and the increase of their market value
described in the facts 6 and 7.

16. According to the principle that nobody should be able to profit from
their own misconducts, Rope Twist, Inc should not have gotten such
profit by breaching a contract and breaking a law as described in the
claim 5.

17. According to the fact 9, the profit that Rope Twist, Inc got would
have been profit of Tougkvas A/S if the Non Disclosure Agreement were
not breached and the law were broken.

18.  Tougkvas  A/S  claimed  that  300.000  Euros  would  be  a  fair
compensation for the misuse of their confidential information.

19.  Considering that the misuse has lasted at least for 9 months from
January 2014 to October 2014, this would be just 33.333,33 Euros per
month.

20.  Considering  the  fact  that  Hagfjäll  is  a  mighty  climbing  gear
producer,  the  market  value  increase  stated  in  the  fact  7  must  be
immense.

21. Thus, according to the principle that one infringing a right of another
shall pay compensation, the amount of compensation should also be
immense.

22. Thereby, a compensation of 300.000 Euros is a fair compensation
for the conduct of Rope Twist, Inc.

 6.4 Rope  Twist,  Inc.  has  breached  Tougkvas  A/S's  rights  and  is
obligated to pay compensation

For  the  reasons  stated  above,  it  is  clear  that  Rope  Twist,  Inc.  has
gained unjust profit by breaching Tougkvas' rights and therefore Rope
Twist, Inc. is obligated to to pay 300.000 Euros to Tougkvas A/S as fair
compensation for the unlicensed use of Tougkvas' trademark rights and
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trade secrets.

 7 Obligation to cover Tougkvas' reasonable costs

 7.1 Relevant legislation

Due to Nordic process law, the losing party must pay for the opposing
party's legal costs in civil non-mandatory cases.49 The losing party can
also be ordered to pay for interests occurred after the judgement. For
example, according to Finnish Interest Act (633/1982) chapter 4; 

”In case the payment of a debt is delayed, the debtor must pay
annual  interest  for  late  payment  for  the  delayed  amount.  The
amount of the interest is seven  percentage points higher than the
reference rate  referred to  in  section 12 in  force  at  the  time in
question.”

 7.2 Rope Twist, Inc.'s obligation to cover Tougkvas' legal costs

The  arbitration  court  shall  order  Rope  Twist,  Inc.  to  pay  Tougkvas
A/S's reasonable legal costs with interest running a month after the
judgement  in  accordance  with  Nordic  law.  The  invoice  will  be
presented later during the process.

49 See for example the Finnish Code of Judicial Procedure (4/1734) Chapter 21 section 1: ”The party who loses the
case is  liable  for  all  reasonable legal  costs  incurred by the  necessary measures of  the opposing party,  unless
otherwise provided by an Act.” See also The Finnish Arbitration Act 23.10.1992/967, Section 49: ”Unless otherwise
agreed by the parties, the arbitral tribunal may, in its award or in any other decision concerning the termination of the
arbitral proceedings, order a party to compensate, in whole or in part, the other party for his normal legal costs, in
accordance with the provisions of  the Code of  Judicial  Procedure on the compensation for legal  costs,  where
applicable.”
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Presentation of Evidence

a) Documentary evidence

C1: The original patent application, dated 5.6.2012

Theme of evidence: The phrasing of the patent application and Claim 1.

C2: The mutual Non Disclosure Agreement between the Claimant and
the Defendant, signed on  12th of October 2013

Theme of  evidence:  The NDA was agreed on,  and Rope Twist,  Inc.
breached the obligations set in the agreement.

b) Oral evidence

1. Hearing of the CEO of the Claimant in argumentation purpose

Theme of evidence: Rope Twist, Inc. has misused Tougkvas A/S's trade
secrets,  Rope  Twist,  Inc.  has  aquired  confidential  information  from
Tougkvas A/S during the negotiations.

Helsinki 6th of October 2014

Eetu Ahonen Atte Andersin

Eetu Ahonen

Jutta Kastinen

Atte Andersin

Jutta Kastinen

On behalf of Tougkvas A/S 

Appendices

Appendix 1: Specifications of the Patent Application

Appendix 2: NDA
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Appendix 1: Specifications of the Patent Application

Description:

The main object of the invention is to provide ropes with a solid and wear resistant sheathing for
demanding application purposes, both at sea and at land. In particular it is an object to create a
sheathing with a surface so dense that the penetration of contaminants, such as sand, or the risk
of hooking a foreign body (such as sharp rocks) is considerably reduced.

According to the invention,  the sheathing should be made of  ribbons of  substantially parallel
fibres woven together with transverse threads. If the thread should burst, the construction of the
sheathing will prevent it from loosening. Polyester fibres are very useful.

Claim 1:

Rope, comprising a core of parallel or braided core strings, and a braided sheathing of sheathing
elements  characterized in that in that the sheathing elements (1) are ribbons of substantially
parallel polyester fibres woven together with transverse threads.
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Appendix 2: the mutual Non Disclosure Agreement

Confidentiality Agreement

This confidentiality agreement (the «Agreement») is entered into between:

1. Tougkvas A/S, a company organized and exisiting under the laws of Denmark

2. Rope Twist, Inc, a company organized and existing under the laws of the state of Delawere

1 Background

The parties are entering into business discussions of a sensitive nature regarding a possible future
business co-operation (“the Project”).

In this Agreement “Confidential Information” means financial, technical, operational, commercial,
management and other information, experience and expertise of whatever kind relating to the
parties or the Project.

2 Confidentiality Undertaking

Each of us undertakes to the other that we will not without prior written consent of the other party:

1)  Copy,  distribute  or  disclose  any  Confidential  Information  to  any  other  person  other  than
employees as mentioned in article 4

2) Use any Confidential Information for any purpose other than in relation to our assessment of
the Project

3 Exceptions from Confidentiality

The  restrictions  on use  and disclosure  set  out  in  paragraph  2  above shall  not  apply  to  any
information which:

1)  At  the  date  of  its  disclosure  is  public  knowledge  or  which  subsequently  becomes  public
knowledge other than by any breach of this Agreement by the recipient hereunder,

2) Was lawfully in the recipient’s possession prior to such information having been disclosed or
made available to the recipient by or on behalf of the other,

3) Is at any time after the date of this Agreement, acquired by the recipient from a source other
than the other party hereunder, provided such source has not acted in breach of an existing
obligation of confidentiality or secrecy, or

4) Is required to be disclosed by applicable law or regulation or order of a court of competent
jurisdiction or government agency, provided, to the extent permitted by law, the recipient consult
with the other party prior to such disclosure.

4 Further undertakings

Each of us further undertake to the other:

1) To limit access to Confidential Information to those employees who require the information for
the purpose referred to in article 2. (2) (“need to know”)

2) To return to the other party immediately upon request all Confidential Information and copies
thereof received pursuant to this Agreement and to delete it from its computer records
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5 No representations or warranties

We acknowledge and agree that neither we nor any other member of our group of companies nor
any of our officers, employees or advisors are making any representation or warranty whatsoever
in relation to the Confidential Information and none will have any liability for use the other of the
Confidential Information.

6 Governing law and dispute resolution

This Agreement shall be governed by and construed in accordance with basic principles of Nordic
law.

Any Controversy or claim arising from this Agreement shall be finally settled under the Rules of
Arbitration of the International Chamber of Commerce by one or more arbitrators appointed in
accordance with those Rules.

12 October 2013

Tougkvas A/S Rope Twist, Inc
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