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The subjects of our study?
This presentation tracks the positions taken by certain Member States between 
the time that the Rush Portuguesa Case C-113/89 [1990] ECR 1417 was decided 
and the adoption of the Posted Workers Directive 1996/71 (PWD) on 16 
December 1996.

In 1996, there were 15 member states, including (in terms of countries who 
come within the scope of the FORMULA study) Denmark, Finland, Germany, the 
Netherlands, Sweden and the UK. Note dependence on project case studies.

Norway - as a member of the European Free Trade Association (EFTA) – signed 
the European Economic Area (EEA) agreement in 1994. It was determined that 
the EEA would include the PWD in November 1998. However, Norway had 
already taken national measures to address issues of posting. 

Poland – the Eastern European representative of our study – was not so involved. 
Instead, this country has had to make accommodations subsequent to joining the 
EU in 2004 and is not discussed in the context of this presentation. 

Therefore, Norway and Poland (as political actors within the EU) cannot be taken 
to have directly influenced the terms of the PWD. However, Norway’s 
circumstances prior to the adoption of the PWD (and action taken regarding 
posting) provides some scope for fruitful comparison with other EU states. 



The facts of Rush

This was a dispute between the Portuguese company Rush 
Portuguesa and the French Immigration Office (Office national 
d’immigration). Rush had concluded a contract with a French 
undertaking, which entailed participation in the construction of a 
railway in France. In order to perform the contract, Rush brought 
to France their employees from Portugal. After inspections had 
been carried out, Rush was fined for a breach of the French labour 
code which concerned employment of foreigners in France, as this 
was to be regulated by the French Immigration Office. 

This case arose in the context of recent accession of Portugal to 
the European Economic Community (EEC), with all the political 
sensitivities that this entailed. Notably, Portuguese workers did not 
have full free movement rights (as yet) but Portuguese enterprise 
could claim rights to free movement of services.



What did the ECJ say in Rush?
Statement of the European Court of Justice (ECJ)
regarding national regulation of the terms and conditions of employment of ‘posted’ 
workers:

1. ECJ found that Portuguese workers ‘posted’ for a short time to perform services in 
France should not be subject to ordinary work permit requirements, because such a 
worker returned after the completion of the service and did not at any time gain access 
to the labour market of the host state 
(para 15).

BUT – reassuring what were then the ten ‘old’ Member States -

2. ECJ awarded states some discretion in terms of imposition of labour standards on 
posted workers:
‘Community law does not preclude Member States from extending their legislation, or 
collective labour agreements entered into by both sides of industry, to any person who 
is employed, even temporarily, within their territory, no matter in which country the 
employer is established.’ 
(para 18). 



Reaction to Rush was not uniform
• Discrepancy between labour exporter and labour 

importer states
• Some reassurance for labour importing EC members 

in terms of control, but note variation in their 
responses e.g. Germany vs Netherlands

• (False) reassurance in terms of accession (1995) for 
Finland and Sweden – and ratification of EU Treaty by 
Denmark

But uncertainty relating to scope of entitlements 
acknowledged in Rush 
(what did points 1. and 2. mean in practice?)
which arguably fed into uncertainty as to 
scope/meaning of the Posted Workers Directive.



Labour import vs labour export 
states in 1990 - 1996

LABOUR IMPORTERS
E.g.s (to differing 

degrees)
*Denmark
*Finland
*Germany
*Netherlands
*Norway
*Sweden

LABOUR EXPORTERS
Prime e.g.s
* Portugal
* UK



What did labour importers want?
Monika Schlachter’s paper on Germany (p.8):

‘Since the ruling of the ECJ annulled the 
intended effects of restricting the 
applicability of some fundamental freedoms 
of the EC Treaty for workers from the new 
Member States, the “old Member States” 
tried to regain control by implementing a 
directive about posting of workers.’

Cf. labour exporters:
Portugal and the UK were opposed. 



The UK legal position prior to 1996
Prior to implementation of the PWD, UK labour legislation placed strict 
jurisdictional limitations on the applicability of the labour standards 
contained therein. You had to be ‘ordinarily working’ in the UK to claim 
those statutory rights. 

UK workers posted abroad for lengthy periods with a new employer were 
not, subject to conflicts of laws principles, usually considered to come 
within the scope of UK labour legislation (and the protections that it 
offered). This allowed such workers to work in conditions abroad which 
would have been in contravention of UK labour law.

Workers posted to the UK also did not receive any protection by virtue of 
these statutory provisions, insofar as they were expected to return to work 
for their employer again in another country.

The aim was, as Tony Blair stated, when he came to power in 1997, to have 
the most lightly regulated and competitive labour market in Europe.  



The UK as a labour exporter…
In 1990-6, UK predominantly was a net exporter rather than an importer of 
cheap labour (through the provision of services in other European 
countries).

The UK initially opposed the 1991 draft Posted Workers Directive (PWD) on 
the grounds that it might prove costly to UK business. … It was described in 
the UK Parliament as: ‘bureaucratic, anti-competitive and protectionist in 
nature, and that it would erect barriers to a free market and damage the 
effective operation of the Single Market’. 

There was no political call for protection of UK labour standards from 
encroachment by cheap labour from other European states. Rather, 
emphasis was placed (in a time of UK recession) on the ability of UK 
workers to find employment (as cheap labour) ‘in Europe’, particularly the 
construction industry. This had become an acknowledged aspect of UK 
industry, as popularised by the TV sitcom, Auf Wiedersehen Pet.   

The fear was that a PWD would encourage countries to reduce the demand 
for British workers (especially construction workers) abroad. UK labour was 
already very cheap. It would be difficult for workers from other states to 
undercut those rates, even if ‘posted’ to the UK.



The different responses of other 
labour importers 

Following Rush, there would seem to be at least three ways in which to 
impose significant controls on conduct of foreign service providers:
- wages (importance of undercutting issue: ‘social dumping’)
- other labour standards (such as health and safety or working time)
- registration (bureaucratic controls as a deterrent)
(The latter arguably comes under scrutiny by virtue of Rush.)

When countries have anticipated introduction of a PWD by taking advance 
legislative measures, their focus has been primarily on wages.

Wages can be controlled through:
- imposition of national minimum wage
- imposition of a nationally arbitrated ‘award’ rate of pay
- extension of collectively agreed rates of wages 
(by bureaucratic means or by threatening industrial action as in Sweden)

Focus on four countries: Germany, the Netherlands, Finland and Sweden



Construction crises in Germany
During the German presidency of the European Council, Germany 
tried to advance adoption of a PWD. However, the Government 
also sought to anticipate the adoption of such a directive and its 
eventual implementation, by addressing the crisis then arising in 
the German construction sector.

Foreign undertakings paid their workers only half of the amount 
that German employees earned or even less while deploying them 
on German construction sites. This meant that foreign 
undertakings could undercut German competitors’ prices easily by 
25%. The result was that the number of insolvencies of domestic 
construction companies rose dramatically. In the area of Berlin, 
the number had tripled from 1991 to 1994. The aim was therefore 
to regulate wages paid to posted workers. (Monika Schlachter’s 
paper, p. 12)



German legislation and CLAs
The German legislator relied specifically on point 2. of Rush when drafting 
the domestic posting of workers bill (which anticipated the PWD) and 
covered the whole construction sector - AEntG - Arbeitnehmer-
Entsendegesetz 1996.  

The success of any such regulation demanded that posted workers need to 
be notified to the German authorities, and undertakings would be liable for 
administrative offences. 

Collective agreements could be made generally applicable where there was 
consent by a majority in the Committee on Collective Agreements. (See 
Schlachter).

It should be noted that Norway adopted a comparable (if under-utilised 
mechanism) as early as 1993, through the Act on Extension of Collective 
Agreements. Lack of urgency in usage until EU enlargement in 2004?

After several governments in ‘old Member States’ enacted statutes on 
posting (e.g. Belgium, France, Austria and Germany), the PWD was 
adopted. 



Construction sector issues in 
the Netherlands

A similar trend to that experienced in Germany took place in the 
Netherlands construction sector: ‘isles of foreign labour law were 
observed at big construction sites as a consequence of chains of 
cross-border subcontracting’ (Mijke Houwerzijl’s paper, p.2) 
Belgian building companies quintupled their turnover on the Dutch 
construction market between 1983 and 1996. 

The General Secretary of the European Federation of Building and 
Woodworkers (EFBWW) pleaded for a solution in Community law 
analogous to the ILO Convention 94 on social clauses in public 
procurement contracts. The Dutch trade union FNV Bouw & Hout 
supported this stance, but it did not emerge on the domestic 
agenda as a very pressing issue. 

Houwerzijl (pp. 2-3) suggests that this was because, in practice, 
the operation of cartels in the Dutch construction industry meant 
that there was no significant undermining of Dutch companies or 
the terms and conditions of Dutch workers. There was little or no 
experience of ‘social dumping’. 



Dutch legislation and CLAs
For posted workers on the territory of the Netherlands before the 
implementation of the PWD, the application of private international law, 
meant that not all, but only some provisions of extended collective labour 
agreements (CLAs) could be applied to them, namely when these provisions 
due to their nature and purpose should be classified as rules of an 
overriding mandatory character. 

However, as Houwerzijl observes (at p.5), this was only a possibility and 
not a duty and it seems that this was left to the social partners to decide for 
themselves. 

Until 1995, the Dutch CLA for the construction sector excluded posted 
workers from its scope. Although already on the bargaining agenda of the 
union side from 1990 onwards, as a consequence of the Rush judgment, 
this situation only altered five years later following the example of Belgium. 
‘In fact, this is all that can be said about the reception of the Rush 
Portuguesa judgment in Dutch labour law with regard to the application of 
host state labour law.’ (Houwerzijl, p. 6).

Legislative measures were only taken to address the issue of posting in the 
course of implementation of the PWD in 1999.



Differences between Germany and 
the Netherlands?

- Scale of impact in construction 
sector?

- Extent of trade union pressure?
- Degree of public concern and 

engagement?



Finland
In 1995, the same year as Finland joined the European Community, 
the key labour market organisations and the government agreed on 
the introduction of a specific regulation aiming at addressing ‘posting’ 
of workers to Finland. 

The law was changed to ensure that the ‘erga-omnes system’ applied 
to foreign service providers so that, with the exception of short time 
installation work (and similar situations), foreign service providers 
have to apply generally binding Finnish collective agreements in 
accordance with Finnish legislation. This would be mandatory and 
would apply regardless of any individual or collective contracts 
between a posted worker and his/her employer.

This measure was taken in reliance on the Rush Portuguesa case and 
following the debate on the draft Directive on posting of workers.

‘The promise to regulate the issue of social dumping was clearly one of 
the measures taken in order to secure a favourable attitude from the 
trade unions towards EU-membership and the referendum on 
membership.’ (Bruun, p. 4)



Sweden
Sweden was well-aware of potential effects of competition from cheaper 
foreign labour. This was due to the Britannia case (1989), which led to 
adoption of the Lex Britannia law, later challenged in C-341/05 Laval.  
Unions wished to ensure that Swedish collective agreements could cover 
foreign workers. Hence the Lex Britannia law allows industrial action against 
foreign employers where a Swedish employer would be protected. The aim 
was to prevent ‘social dumping’ (or significant undercutting of labour 
standards established by the system of Swedish collective agreements).

On the day that Lex Britannia was adopted, the Swedish Prime Minister 
made his application for EEC membership and in May 1992 Sweden signed 
the EEA Agreement. There were still concerns that EU membership would 
affect the Swedish collective bargaining system. Denmark shared similar 
concerns in relation to the Maastricht Treaty on European Union (which was 
to make greater provision for social policy and labour market regulation 
than previously). See Ahlberg, pp. 3-4.

To both countries, the then Commissioner for social policy, Padraig Flynn, 
undertook to amend the PWD to include the second indent in Art. 3(8) and 
gave his assurance that the PWD would have no impact whatsoever on the 
Member States’ legislation on industrial action or social partners’ practice. 



Similarities between Finland and 
Sweden (and Denmark)
- Appreciation of potential (and in Sweden, the reality) 

that posting can undermine national systems of 
collective bargaining

- Reliance on Point 2. of Rush
- Explicit reassurance from European Commission
- Failure to anticipate future extent of posting in 

subsequent EU enlargement?
amendment in Finland 2005
amendments in Denmark, especially in 2008
observations in Kerstin Ahlberg’s paper as to barriers 
to collective bargaining (in practice) within Sweden 
due to scale of posting



Provisional conclusions
• Whether a state was a net importer or exporter of posted workers 

significantly influenced their political position in relation to regulation of 
posting.

• Also influential was the extent to which that state offered its workers 
significant protection under labour legislation and/or collective bargaining.

• Domestic measures taken in advance of the PWD being adopted (in Finland, 
Germany, and Norway – even extension of CLAs to posted workers in the 
construction sector in the Netherlands) were justified in terms of point 2. in 
Rush.

• The pressure of the ‘old’ Member States for adoption of a Directive was to 
clarify Rush and ensure their ability to place controls on treatment of 
‘posted workers’, so as to prevent ‘social dumping’. The notion that there 
would be less scope for control under the PWD was not (apparently) 
contemplated.

• There was explicit reliance on statements made by the relevant European 
Commissioner that industrial action would not be affected by accession to 
the Maastricht Treaty on European Union (for Denmark, Finland and 
Sweden).

• Failure to anticipate future effects of further enlargement…?
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