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1 Introduction 
The judgement in Laval was delivered three years after the European 
Union’s historic enlargement in 2004 when ten new Member States 
primarily situated in central Europe joined the Union. The Treaty 
interpreted by the European Court of Justice (ECJ) was adopted by the 
six founding Members of the Community on the 25 of March 1957. 
The judgement did not only concern the Treaty but also the in 1996, 
the year after Sweden and Finland’s accession, adopted Posting of 
Workers Directive (PWD).1  

This awaited judgement caused a wide spread discussion throughout 
Europe. Swedish trade unions at the day of the judgement proclaimed 
it a victory but after some consideration it became apparent that the 
effects were not altogether positive for them. The ECJ was by the 
executives of the European trade union movement held to resemble 
the in Greek mythology found oracle in Delphi.2 Also in the legal 
journals the judgement has resulted in numerous contributions from 
commentators across Europe.3  

This report will focus on the situation when a company posts a 
worker to another Member State where for he performs a service on 
the account of his employer. The more general questions include who 
should regulate the actions of an undertaking posting workers? Should 
their actions be the concern of the home or the host state? Workers are 
 
1 Directive 96/71/EC of the European Parliament and of the Council of 16 December 1996 
concerning the posting of workers in the framework of the provision of services OJ L 18, 
21.1.1997, p. 1–6. 
2 Wanja Lundby-Wedin and John Monks, Europe loses when it legitimises low wages Financial 
Times, March 2 2008.   
3 Among others, Norbert Reich, German Law journal Vol 9 No 2, 2008, Free movement v. 
Social Rights in an Enlarged Union – the Laval and Viking cases before the ECJ, , Ruth Nielsen 
Arbejdsretlig Tidsskrift (AT) online, EU-domstolens afgörelser om konfliktret i Viking- og 
Laval-sagerna. Arbeit und Recht 1-2/2008, sid. 13-18, Eva Kocher Kollektivverhandlungen 
und Tarifautonomi – welche Rolle spielt das europäische Recht?, Av P.A. Köhler, ZESAR, 
Zeitschrift für europäishes  Sozial- und Arbeitsrecht 02.08, sid. 65-74, Vaxholm – Gustafsson – 
Evaldsson Das kollektive Arbeitsrecht Schwedens auf dem europarechtlichen Prüfstand, Jens 
Kristiansen Juristen nr. 3 2008, sid. 79- 90, Laval Viking og den danske model, Jonas 
Malmberg, Tore Sigeman, 'Industrial actions and EU economic freedoms: The autonomous 
collective bargaining model curtailed by the European Court of Justice' (2008) 45 Common 
Market Law Review pp. 1115-1146, Syrpis and Nowitz, Economic and Social Rights in 
Conflict: Political and judicial approaches to their reconciliation, E.L. Rev. 2008, 33(3), 411-
426. 
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entitled to remuneration for their labour and another question is what 
labour market should determine the posted workers wage. 

The report will take on an evolutionary approach to the 
development since the adoption of the treaty of Rome. Examining the 
ECJ case law on posting of workers in order to present the 
development leading up to the ECJ’s judgement in Laval. In order to 
broaden the scope some more general remarks on free movement will 
be made.  It will also examine the impact of co-ordinating PWD, which 
was adopted in 1996. It was at first disregarded by the ECJ in 
judgements since the factual situations occurred before the imposed 
time limit for implementation had expired.4 Although mentioned, the 
ECJ delivered its first actual interpretation directive on the 12 of 
October 2004.5 The directive has thereafter been interpreted in several 
judgements.6 Through the ECJ’s judgements in 2007 and the first part 
of 2008 it is evident that the directive is the starting point of any 
analysis of a posting situation.7 The directive coordinates many of the 
questions raised in the judgements where it was previously disregarded. 

 
 
 
 
 
 
 
 
 
 
 
  

 
4 See for example C-164/99 Portugaia Construcoes [2002] ECR I-787, paras 14-15. 
5 C-60/03 Wolff & Müller [2004] ECR I-9553 
6 To my knowledge the ECJ has actually interpreted the directive in seven judgements. C-60/03 
Wolff & Müller [2004] ECR I-9553, C-341/02 Commission v. Germany [2005] ECR I-2733, C-
244/04 Commission v. Germany [2006] ECR I-885, C-490/04 Commission v. Germany [2007] 
ECR I-6095, C-341/05 Laval un Partneri [2007] ECR I-11767, C-346/06 Rüffert [2008] ECR 
I-000 and C-319/06 Commission v. Luxembourg [2008] ECR I-0000.  
7 See C-341/05 Laval un Partneri [2007] ECR I-11767, C-346/06 Rüffert [2008] ECR I-000 
and Commission v. Luxembourg [2008] ECR I-000.  
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2 Posted Workers and the Four Freedoms 

2.1 Separation 
This report focuses on the situation when an entrepreneur post 
workers from the Member State where he usually works to another 
Member State where he performs a service on the account of his 
employer. There are four fundamental freedoms and the question of 
this chapter is which freedom governs the posting of workers? Labour 
is, as known, not a commodity, therefore the free movement of goods 
is excluded.8 It also seems evident that the posting of workers does not 
concern the free movement of capital, even if such regulation may 
facilitate the payment to the entrepreneur posting the workers. Of the 
four freedoms only two remain: the free movement of persons and 
services. 

The free movement of persons is not found in a single article. Title 
III of the Treaty concerns the free movement of persons and by 
method of exclusion a conclusion is that the free movement of workers 
and the right of establishment are intended.9 The free movement of 
services is, according to article 50.1 EC, residual to the other freedoms, 
meaning that the rules on free movement of services are applicable 
only when the free movement of goods, capital or persons do not 
govern the situation. Therefore it is necessary to examine how the 
freedoms are separated from each other.  

 

2.1.1 Establishment 
The freedom of establishment includes among other things the right to 
set up and manage undertakings under the conditions laid down in law 
by the country where it is set up.10 When determining if an undertaking 
is established or provides services not only the duration of the stay 

 
8 See ILO’s Declaration of Philadelphia, adopted in 1944. 
9 .  The Treaty contains other parts, which also concern free movement of persons such as the 
rules on European citizenship in article 17-22 and also the under title IV found rules on visas, 
asylum immigration and other policies related to free movement of persons. 
10 See article 43.2 EC. 
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should be regarded. Account should also be taken to regularity, 
periodicity and continuity.11 The ECJ has held that the key element 
when determining if it is a service or establishment is whether or not 
the company is registered in the country.12 According to Barnard the 
duration of the period under which the service is provided is the most 
important factor when separating services from establishment.13 The 
fact that a project lasts a long time, even years, does not necessarily 
mean that it should no longer be considered as a service.14 

The rules on free movement of establishment, according to the ECJ, 
mainly ensure that the foreign entrepreneurs are treated the same way 
as the national undertakings. The provisions also prohibit the Member 
States from hindering undertakings to establish themselves in another 
Member State.15  

The Court has held that an obligation imposed on an entrepreneur 
to comply with all requirements for establishment would deprive the 
free movement of services of all practical effectiveness.16 Thus if the 
situation is classified as a service the entrepreneur can present a 
Community law argument against such a requirement restricting his 
possibilities to provide services. The assumption seem to be that by not 
complying with all legislation of the host state he may achieve a 
competitive advantage, an advantage dependent on what legislation has 
to be complied with in the home state.  

The situation when an undertaking posts workers to another 
Member State to fulfil a contract have in several judgements been 
assessed under the free movement of services.17 Would the same 
conclusion be drawn when an undertaking repeatedly posts workers 
from one Member State to another. The Court provided some 
guidance in Schitzer. The ECJ in that judgement held that construction 
projects involving large buildings that last for a period of several years 

 
11 C-55/94 Gebhard [1995] ECR I-41659, para 27. 
12 C-514/03 Commission v. Spain [2006] ECR I-963, para 22.  
13 Barnard, The Substantive Law of the EU, page 367. 
14 C-215/01 Schnitzer [2003] ECR I-14847.  
15 C-438/05 Viking Line [2007] ECR I-779, paras 68-69.   
16 C-76/90 Säger ECR [1991] I-4221, para 13, see also C-165/98 Mazzoleni [2001] ECR I-2189 
para 23.  
17 See for example C-341/05 Laval un Partneri [2007] ECR I-11767 and C-49/98 and others 
Finalarte [2001] ECR  I-7831,  C-164/99 Portugaia Construcoes [2002] ECR I-787. 
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might be considered as services. The fact that an entrepreneur often 
provides the same service to the same Member States, without the 
necessary infrastructure, is not enough to see him as established there. 
The ECJ provided an example of such services and it was giving advice 
for remuneration.18 One interpretation of the judgement is that a 
service may last over several years under the presumption that it is one 
single project. There is no provision of the Treaty, which determines 
the duration or frequency with which services may be provided in order 
to still be considered a service.19 The ECJ in the subsequent judgement 
Trojani, where Schnitzer was cited held that an activity carried out on a 
permanent basis or without any foreseeable limit would not be 
considered as services within the meaning of the Treaty.20 A conclusion 
from the judgements ought to be that that a construction company 
exclusively focused on a different country than that of establishment 
would not be considered as a service provider by the ECJ. The Grand 
Chambers judgement in Trojani did not overturn the Schnitzer-
judgement but the general principle still ought to be collected from the 
Treaty and that is that services are something of temporary nature. It 
has been argued that Schnitzer is a judgement overlooked by many 
authors and that it once and for all does away with the myth of services 
being a subsidiary.21 A question is if such an argument ignores the 
Treaty’s method of regulating the four freedoms, where services 
applied only when the situations is not governed by another freedom?   

The trade union parties in Laval before the ECJ put forward the 
argument that the dispute did not concern the free movement of 
services since the Laval through its subsidiary was established in 
Sweden.22 The conclusion of the trade unions was that the ECJ should 
reject the questions from the Swedish Labour Court, an argument not 
accepted by the ECJ. The ECJ motivated its conclusion with reference 
to the separate functions of the ECJ and the national courts. The 

 
18 C-215/01 Schnitzer [2003] ECR I-14847, para 30 and 32. The has later been cited See C-
514/03 Commission v. Spain [2006] ECR I-963 and also C-456/02 Trojani [2004] ECR I-7573. 
19 C-215/01 Schnitzer [2003] ECR I-14847, para 31-32. 
20 C-456/02 Trojani [2004] ECR I-7573, para 28. 
21 Hatzopoulos and Do, The Case Law of the ECJ Concerning the Free Provision of Services: 
2000-2005, CML Rev 43 923-991, 2006 on page 929 f.  
22 See the trade unions written petition page 24 f, in C-341/05 Laval un partneri [2007] ECR I-
11767.  
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national court had decided to ask questions regarding the free 
movement of services.23 The trade unions had not provided the 
argument of Laval’s establishment in Sweden before the Swedish 
Labour Court.24 

The utilization of the free movement of establishment is a privilege 
of the entrepreneur. The question of separation from free movement 
of services is dependant of his actions. To what extend and with which 
regularity does the entrepreneur makes his services available on another 
market. Is he registered in the host country and has put up some 
infrastructure there. These are factors to take into considered before 
excluding the application of the free movement of establishment.  

2.1.2 Workers 
Posting involves border-crossing activities of workers why it seems 
inherent to consider the application of article 39 EC. According to 
article 39.3 EC the free movement of workers entails the right to 
accept offers of employment, to move freely to accept such an offer 
and also a right to stay in that Member State in order to fulfil his or her 
part of the employment contract with an employer in that state. When 
employed, according to article 39.3 c, it should be in accordance with 
the laws and regulation of that state. This seems to be in accordance 
with the Rome Convention regulating the applicable law on contractual 
obligations.  In absence of choice the law of the country where the 
work is habitually performed governs an employment contract.25 

The ECJ has held that posted workers do not seek access to the 
labour market of the host state.26 This was first stated in Rush Portuguesa, 
a judgement delivered shortly after Portugal’s accession to the 
 
23 C-341/05 Laval un partneri [2007] ECR I-11767, para 42-50, see also Ruth Nielsen 
Arbejdsretlig Tidsskrift (AT) online, EU-domstolens afgörelser om konfliktret i Viking- og 
Laval-sagerna, for another discussion on the division on functions between the ECJ and the 
national courts. Nielsen argues that by adjudicating the question of proportionality the ECJ is 
deciding on which the national court has jurisdiction.  
24 See AD 2005 nr 49.  
25 See article 6 Rome Convention. For an excellent overview on law applicable in different free 
movement situations see Barnard, Employment Rights Free Movement under the EC Treaty 
and the Service Directive, in Rönnmar (ed) EU Industrial Relations v. National Industrial 
relations. 
26 C-113/89 Rush Portuguesa [1990] ECR I-1417, para 15, Vander Elst [1994] ECR I-3803, 
para 23. 
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Community.27 It has been argued that this argument was used to 
disqualify the application of article 39 EC.28 The ECJ had previously 
stated when it recognized that the provision of manpower is a service 
and that such activities were particularly sensitive and directly affecting 
the labour market and the work force concerned.29 Another reason for 
the statement could be to illustrate why certain rules in Portugal’s act of 
accession were not applied.30 The ECJ has however, repeated this 
statement and drawn the conclusion from it that article 39 EC is not 
applicable on the situation when workers are posted.31 It has also been 
repeated in judgements concerning the posting of workers who are not 
nationals of a Member State.32 

 Another way of ruling out the application of article 39 EC is to 
focus on the fact the posted worker remains employed by his home 
state employer. Thus he does not utilize any of the in article 39 
proscribed situations why the posted workers is not governed by the 
free movement of workers.33  

In the previous section the question was raised if an undertaking 
that repeatedly provides services in another country can be seen as 
established in that country. The corresponding question in relation to 
free movement of workers is if the posted workers may be considered a 
worker in the meaning of article 39 EC. A worker may stay in the host 
country for a longer period than it takes to complete the first contract. 
It is also possible that the worker returns to the home state only to get 
shipped off to another country after which he returns again to the first 
state. The situation is not unlikely if the worker’s employer focus is on 

 
27 C-113/89 Rush Portuguesa [1990] ECR I-1417. Portugal joined the Community in 1986.  
28 Däubler W, Posted Workers and Freedom to Supply Services. Industrial Law Journal 1998, 
page 264-268, Hellsten J, On the Social Dimension in Posting of Workers, page 8 in From 
Internal Market Regulation to European Labour Law. 
29 279/80 Webb [1981] ECR 3305, para 18. 
30 C-113/89 Rush Portuguesa [1990] ECR I-1417, para 15. 
31 C-49/98 and others Finalarte [2001] ECR Page I-7831, paras 22-23. 
32 See C-445/03 Commission v. Luxembourg [2004] ECR I-10191, para 38 C-168/04 
Commission v. Austria [2006] ECR I-9041, para 55 and C-244/04 Commission v. Germany 
[2006] ECR I-885.  
33 Situations were persons are employed for the performance of a one contract in another 
Member State touches on the free movement of workers. For a concurring opinion see Martin 
D, Comments on Gottardo, Finalarte and Portugaia Construcoes, European Journal of 
Migration and Law, page 369 (2002),  
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providing services in other Member States while remaining established 
in another. There is a significant difference between the posted worker 
and other workers employed. It is that it in the situation of the 
“normal” workers it is unproblematic to give full effect to the legal 
system where the work is done.34 The ECJ so far has excluded the 
application of the free movement of workers on posting of workers.  

2.2 Conclusion  
The worker is not a product. When posted he does not utilize any of 
the rights awarded him under article 39 and do not access labour 
market of the host state. The employer often remains established in 
another state and the service he provides is temporary why article 43 
and the right of establishment are not applicable. The posting of 
workers is thus primary regulated by the free movement of services. 

There are, as has been noted, situations when the application of free 
movement of services on a posting situation is far from evident. 
Arguments focusing on the actions of the entrepreneur may result in 
the application of article 43 EC and the free movement of 
establishment. If instead the focus is on the posted worker than the 
argument may land the situation in the free movement of workers 
instead.  

The question of if the entrepreneur is established or if the workers 
posted are actually migrant workers ought to be primarily one of facts 
and thus to be decided by the national court and not the ECJ. There 
might of course be situations when the guidance of preliminary ruling 
from the ECJ is needed. If not governed by the free movement of 
services the situation according the Treaty’s rules on both 
establishment and workers will be governed by the law of the host 
state. 

The posting of workers has however so far been seen as to fall 
under the free movement of services. Therefore the following sections 
will focus on case law on the free movement of services.  

 
34 See article 39 EC. 
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3 The Free Movement of Services  

3.1 Introduction 
Articles 49-55 of the Treaty regulate the free movement of services. It 
is one of the four freedoms that characterises the internal market35 and 
when described it is often divided into these situations.36  
 

1. The interstate movement of the service provider   

2. The interstate movement of the service receiver  

3. The interstate movement of both the provider and the recipient 

4. The interstate movement of the service itself. 

 

The division shows the disparity of free movement of services.  
Border-crossing construction companies37, broadcasting of television 
programmes through cable networks38 and tourism39 are all actions that 
may constitute services within the meaning of the Treaty. The Treaty 
offers no final definition of what can be considered a service.40 Some 
guidance is offered by article 50.2 EC where it is held that service is 
normally provided for remuneration. There is a need for an economic 
link between the provider and the recipient of the service.41  

Article 49’s prohibition of restrictions on the freedom to provide 
services has been invoked in many different situations. Cases with 

 
35 See article 3 EC.  
36 See, Snell, Goods and Services in EC Law, page 17, St Clair Renard, Fri rörlighet för tjänster, 
page 35, Barnard, The Substantive Law of the EU, page 355. Woods, Free Movement of 
Goods and Services within the European Community, page 164. 
37 62 and 63/81 Seco [1982] ECR 223. 
38 352/85 Bond [1988] ECR 2085. 
39 C-189/89 Commission v. Italy [1990] ECR I-727. 
40  See on this subject St Clair Renard, Fri rörlighet för tjänster, page 29 ff, Barnard, The 
Substantive Law of the EU, page 358, Woods, Free Movement of Goods and Services within 
the European Community, 159 ff. White, Workers; Establishment and Services in the 
European Union, page 37. 
41 Barnard, The Substantive Law of the EU, page 360.  
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reference to free movement of services have concerned financial 
compensation from the state after being assaulted in the Metro42 and 
the expulsion of a Philippine national married to a British citizen.43 An 
analysis of the case law involving the free movement of services shall 
bear in mind the Court’s own insight regarding the subject: 

“It should be stated that, since the concept of the provision of services as defined 
by Article [50] of the Treaty covers very different activities, the same conclusions 
are not necessarily appropriate in all cases.”44 

The free movement of services is one of the four fundamental 
freedoms and has been subject to the attention of many prominent 
authors. Many textbooks on EC law contain a chapter concerning the 
free movement of services.45 There are several other contributions to 
the discussions on the free movement of services made in books46 as 
well as articles.47 The material published do not present one singular 
model of how the case law should be structured. There are differences 
but also similarities in presentations published. An example of the 
differences is Barnard’s use of the term market access in the 
Substantive Law of the EU48 a term that does not seem to be 
mentioned by Bernitz and Kjellgren in Europarättens grunder49 and 

 
42 186/87 Cowan [1989] ECR 195. 
43 C-60/00 Carpenter [2002] ECR I-6279. 
44 C-113/89 Rush Portuguesa [1990] ECR I-1417, para 16. 
45 See for example Craig and de Búrca EU Law, Text, Cases and Materials chapter 17, Barnard, 
The Substantive Law of the EU, the four freedoms, second edition , chapter 14, Ensig 
Sörensen and Runge Nielsen, EU-retten, chapter 10, Bernitz and Kjellgren Europarättens 
grunder, tredje upplagan, chapter 13, Steiner, Woods and Tvigg-Flesner EU-law chapter 22.   
46 See for example L Woods, Free Movement of Goods and Services within the European 
Community (2004), Snell, Goods and Services in EC Law (2002) Adenas and Roth (ed) 
Services and Free Movement in EU Law (2002), St Clair Renard, Fri rörlighet för tjänster – 
tolkning av artikel 49 EGF and Hellsten, From Internal Market Regulation to European 
Labour Law. White, Workers, Establishment and Services  
47 See for example Hatzopoulos, Recent Developments of the Case Law of the ECJ in the Field 
of Services, CML Rev, 2000, page 43-82, Hatzopoulos and Do, The Case Law of the ECJ 
Concerning the Free Provision of Services: 2000-2005, CML Rev, 2006, 923-991, Barnard, 
Fittning the Remaining Pieces Into the Goods and Persons Jigsaw, E.L. Rev., 2001, 35-59, 
Oliver and Roth The Internal Market and the Four Freedoms, CML Rev., 2004, 407-441.  
48 See Barnard, The Substantive Law of the EU, page 276 f.  
49 Bernitz and Kjellgren, Europarättens grunder, at least not mentioned in chapter 13 covering 
services.   
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neither by Steiner Woods an Twigg-Flesner in their EU-law.50 There are 
other examples but this one serves to illustrate that so far no single 
model is provided in the literature on how to structurize the case law 
on free movement of services.  

The primary focus of this report is on the first situation that is when 
an entrepreneur provides services in another Member State. The free 
movement of services concern all four mentioned situations and in 
order to comprehend the first situation one must consider that the 
development of the jurisprudence on services has occurred not only in 
cases concerning the posting of workers but also in the other three. 
Due to that consideration not only judgements concerning posting 
situations will be regarded. When judgements on other areas are 
examined they will be connected to how they have been received in the 
field of posting of workers.  

3.2 In Search of the prohibition of Restrictions 
In this section some general remarks concerning free movement of 
services will be presented in order to build a frame within which the 
case law on posting of workers are produced. The following 
presentation is a brief to presentation of the development of the 
concept of restriction on the free movement services. It does claim to 
cover all angles but introduces the general development of restrictions 
on the free movement of services within in which the judgements on 
posting of workers are delivered.    

Article 49 prohibits restrictions on the freedom to provide services 
on the grounds of nationality and place of establishment. The first 
paragraph of article 49 EC states: 

“Within the framework of the provisions set out below, restrictions on freedom to 
provide services within the Community shall be prohibited in respect of nationals 
of Member States who are established in a State of the Community other than that 
of the person for whom the services are intended.” 

 
50 Steiner, Woods and Tvigg-Flesner EU-law, at least not in the chapter 22 covering services. 
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For the apprehension of the “concept” restriction on the free 
movement of services and their justification one must bear in mind the 
third paragraph of article 50 has the following wording (italics added). 
 

“Without prejudice to the provisions of the Chapter relating to the right of 
establishment, the person providing a service may, in order to do so, temporarily 
pursue his activity in the State where the service is provided, under the same 
conditions as are imposed by that State on its own nationals.” 

The content of the articles have remained unchanged. One 
interpretation of the articles is that the Treaty prohibits measures that 
treat foreign entrepreneurs providing services differently than host state 
entrepreneurs since such treatment will constitute a restriction on the 
free movement of services. The Treaty appears to intend that the 
foreign service providers have to comply with all measures imposed on 
the national service provider. The prohibition of restrictions on the free 
movement of services has undergone a development propelled first and 
foremost by the judgements of the ECJ, but also through legislative 
acts by the other institutions.  

In 1961, only four years after the Treaty of Rome was adopted, the 
Council of the European Economic Community adopted a General 
Programme for the abolition of restrictions on freedom to provide 
services.51 The Council under title III of the Programme listed what 
restrictions should be eliminated. The Programme concerned measures 
laid down by law, regulation or administrative decision and thus 
targeted the Member State’s public measures treating foreign service 
providers differently. After listing such measures the Programme stated 
that the same should apply to provisions and practices that in respect 
of foreign nationals excluded, limited or imposed conditions on the 
rules to exercise rights normally attached to the provisions of services. 
Requirements imposed by law, regulation or administrative practice are 
also to be regarded as restrictions to the provisions of services if, 
although applicable irrespective of nationality, their effect is exclusively 
or principally to hinder the foreign service provider. At the time of the 

 
51 General Programme for the abolition of restrictions on freedom to provide services, OJ 2, 
15.1.1962, p. 32–35, English special edition: Series II Volume IX p. 3 – 6. 
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adoption of the Programme the effect of Community law on actions 
taken by private persons was not yet developed.52 

The General Programme embroiders the Treaty’s provisions but the 
point of departure is the same. The foreign entrepreneurs have to 
comply with all the measures applicable to national service providers. 
Only when those measures exclusively or principally have as their effect 
to hinder the foreign service providers. They are to be regarded as 
restrictions.  

The ECJ’s first judgement on the free movement of services Van 
Binsberger was delivered in 1974. It concerned a legal requirement that a 
court counsel had to be established in the same country as the court 
where he or she appeared as representative. A requirement, of that kind 
would, according to the ECJ, deprive article 49 of all its useful effect. 
With regards to the particular nature of services a specific requirement 
imposed on a person could not be considered incompatible with the 
Treaty where it had as its purpose the application of professional rules 
justified by the general good. The ECJ concluded that article 49 and 
50.3 are to be interpreted as meaning that a Member State cannot 
through an imposed requirement of residence deny a person the right 
to provide services.53 The ECJ also in the same judgement added that 
the provisions of article 49 abolish all discrimination of the grounds of 
nationality or place of establishment. The obligation provided by the 
article was well defined and had vertical direct effect.54 The Court in 
this first judgement took a step away from the “same conditions” provided 
in article 50.3. 

 In 1978 the ECJ returned to a more literal interpretation of the 
article when it in Koestler, after reference to the mentioned General 
Programme, stated;  

“[T]he treaty, whilst it prohibits discrimination, does not impose any obligation to 
treat a foreigner providing services more favourably, with reference to his 
domestic law, than a person providing services established in the Member State 
where the services have been provided.”55    

 
52 The judgement Walrave and Koch was delivered in 1974.  
53 53 33/74 van Binsbergen [1974] ECR 1299, para 17.  
54 33/74 van Binsbergen [1974] ECR 1299, para 27. See also Craig and de Burca, EU Law, 
page, 764.  
5515/78 Koestler [1978] ECR 1971, para 5.  
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The judgement concerned bank transactions performed on the order of 
a German national sometimes residing in France. The ECJ implies that 
a regulatory relief for the foreign service providers is a more favourable 
treatment than the application of the complete set of rules. In 1978 the 
opinion of the ECJ was that the Member States were given a margin of 
appreciation to impose regulation on service providers as long as they 
were not discriminating.  

In Webb delivered in 1981 the Court’s course however turned back 
to the track set out in Van Binsberger. The judgement concerned 
criminal proceedings against a manager of a British company. It 
supplied manpower in the Netherlands. The undertaking did so 
without the, there necessary, licence issued by the ministry of social 
affairs. The ECJ held that article 49’s essential requirements abolish all 
discrimination against a person providing services on the basis of his 
nationality or the fact that he is established in another Member State.56 
No reference was made to the general prohibition against 
discrimination, now found, in article 12 of the Treaty. The conclusion 
is that article 49 consists of its own independent prohibition of 
discrimination.  

 The ECJ in Webb as a reply to the German and Danish 
governments’ argument that all legislation of the host state should be 
applied on the service provider produced an explanatory remark 
regarding the aim and meaning of article 50.3. It first held that the 
principal aim of the article ensure that the service provider does not 
suffer from discrimination in favour of the nationals in that state. Than 
it stated:   

“[i]t does not mean that all national legislation applicable to nationals of that state 
and usually applied to the permanent activities of undertakings established therein 
may be similarly applied in its entirety to the temporary activities of undertakings 
which are established in other Member States.“57 

The ECJ identified seem to take the stance that not all requirements 
could be imposed on the foreign entrepreneur. The development of 

 
56 279/80 Webb [1981] ECR 3305, para 13 and 14, the wording is clearer in the German and 
Swedish versions.  
57 279/80 Webb [1981] ECR 3305. Para 16 
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restrictions continued in Seco. 58 The case which was adjudicated in 1982 
concerned two French companies who posted workers – non-nationals 
of a Member State – in Luxembourg where they carried out 
construction work. The workers remained affiliated to the French 
social security scheme. According to the law of the host state the 
workers were in principle insured under the old age and invalidity 
insurance scheme, to which contributions were paid in half by the 
employer and the other half by the employee. Foreign employees could 
be excepted from the obligation to pay such contribution, the 
employers could however not be excepted.  

The ECJ repeated what was held in Webb, that article 49 and 50 all 
discrimination on of nationality or place of establishment and than held 
this includes not only overt discrimination based on nationality but also 
all forms of covert discrimination. That is when the defining criterion is 
neutral, but the effect is discriminatory. Such is the case when an 
obligation to pay the employer’s share of social security contributions is 
extended to foreign employers who already have to pay such 
contributions in the home state. The foreign employers have to bear a 
heavier burden than those established within the home state. The Court 
classified such a dual burden imposed by the obligation as 
discriminatory and therefore covered by the prohibition against 
restrictions on the free movement of services.59 The ECJ apparently, in 
the beginning of the eighties interpreted articles 49 and 50 as a 
prohibition of discrimination. The Member States were not allowed to 
discriminate foreign service providers. It was unclear how this 
discrimination was identified. The ECJ used a division between overt 
and covert discrimination. The focus was however on the 
establishment of discrimination.  

Rush Portuguesa concerned a Portuguese construction company, 
which concluded a subcontract with a French undertaking for the 
construction of a railway in France. For that purpose the company 
brought its staff to France. According to the French Labour code only 

 
58 62 and 63/81 Seco [1982] ECR 223 
59 62 and 63/81 Seco [1982] ECR 223, paras 8 and 9. By covert discrimination the Court seems 
that in some directives has been determined as indirect discrimination. See for example article 
2.2 b in Directive 2000/43 implementing the principle of equal treatment between persons 
irrespective of racial or ethnic origin. 
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Office national d’immigration could recruit nationals of third countries 
in France. Through a decision the Office required Rush to pay a special 
contribution for the breach of the labour code. The Court added 
substance to the article 50.3 by stating that the provision precluded a 
Member State from prohibiting a service provider from moving freely 
on its territory with its staff. It also precluded making the movement 
subject to restrictions such as work permit. Imposing such a 
requirement on service providers established in another state would be 
discriminatory.60 Pointers in the direction of this judgement could be 
seen already in the General Programme. As mentioned the Programme 
held that provisions that limited or excluded rights normally attached to 
the provisions of services should be eliminated.61 

3.3 The Säger-formula 
In 1991 the ECJ united behind a formula that came to be guiding in the 
subsequent case law on the free movement of services. Säger concerned 
patent renewal services provided by an English company in Germany. 
The German lawyer Manfred Säger complained that the English 
company Dennemeyer provided such services without the necessary 
licenses. The ECJ in its judgement pronounced the following formula:  

“Article [49] of the Treaty requires not only the elimination of all discrimination 
against a person providing services on the ground of his nationality but also the 
abolition of any restriction, even if it applies without distinction to national 
providers of services and to those of other Member States, when it is liable to 
prohibit or otherwise impede the activities of a provider of services established in 
another Member State where he lawfully provides similar services.” 62 

Through the judgement the ECJ left the “same conditions” of article 
50.3 EC and held that all restrictions have to be abolished. There was 
no need to classify them as discriminatory in order to establish that the 
measure is non-compatible with the Treaty. The “not only” of the 
formulation indicate that the expansion of the concept of restriction 

 
60 C-113/89 Rush Portuguesa [1990] ECR I-1417, see particular para 12.  
61 See under Title III of the General Programme.  
62 C-76/90 Säger [1991] ECR I-4221, para 12. 
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did not include an abandonment of the prohibition of discrimination.63 
In Säger the ECJ also determined that making the provision of services 
subject to licence constitutes a restriction on the free movement of 
services.  

The Court in the same judgement stated that Member States could not 
make the provision of services dependent of that the service provider 
complied with all conditions required for establishment. This was as 
mentioned above already stated in Webb.64 Although an affirmation of 
something already established it is mentioned since the judgement 
meant a shift away from what previously been the state of the law. The 
Säger-formula has been repeated in many of the subsequent cases 
concerning restrictions to the free movement of services.65 The formula 
has been applied repeatedly in the situation of where the factual 
circumstances have concerned the posting of workers.66  

The development has continued after the Court’s judgement in 
Säger. The ECJ widened the scope of the concept even further. Without 
reasoning it added another element to the meaning of a restriction. Not 
only are restrictions that are liable to prohibit or otherwise impede the 
activities of a provider of services covered by article 49, but also those 
measures that render them less attractive.67 It is sufficient that the 
measure makes the activities of the service provider less attractive for 
the measure to constitute a restriction in the meaning of article 49.  

Through this addition and the Säger judgement the Court brought 
the reasoning on free movement of services in closer convergence with 
the regarding goods relevant Dassonville-formula.68 This had already been 

 
63 See for example Manduro, Harmony and Dissonance in Free movement, in Roth and 
Adenas, Services and Free Movement in EU Law, page 60.  
64 See 279/80 Webb [1981] ECR 3305 and C-164/99 Portugaia Construcoes [2002] ECR I-787 
para 17.  
65 Barnard identifies the Säger judgement onto a two stage analysis based on market access 
(restriction and justification), see The substantive law of the EU, page 273 ff.  In a later paper 
she refers to the formula introduced in Säger as the “ Säger market access approach”, See 
Employment Rights, Free Movement Under the EC Treaty and the Services Directive, in 
Rönnmar EU Industrial Relations v. National Industrial Relations.  
66  See as an example C-43/93 Vander Elst [1994] ECR I-3803, para 15.  
67 C 272/94 Guiot [1996] ECR I-1905, para 10, the exact wording is not used in Guiot but that 
is where the change took place. 
68 See section 2.  
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done concerning the free movement of workers.69 The famous Gebhard-
formula70 addressed all four freedoms.71 This later development shows 
that it is not necessary to determine that there has been any “real” 
restriction.72 It is enough that a buyer of service considered the “foreign 
service” as less attractive because of the measure in order for it to be 
regarded as a restriction. The opposite should also apply, that is that 
service provider because of the measure finds it less attractive to cross 
the border into another Member State to there pursue his activities. 
The Court in Mazzoleni offered a clarification on how to identify such a 
restriction. Application of national rules that involve expenses or 
additional administrative burdens makes the provisions at least less 
attractive.73 

3.4 Summarising conclusion 
The contemporary scope of the concept of prohibitions of restriction 
on freedom to provide services is something that has evolved over 
time. The prohibition against restrictions is the foundation of the 
regulation of free movement of services. It covers a wide variety of 
measures. The prohibition covers both discriminating and also 
restricting measures. What originally only prohibited discrimination is 
now more far reaching and also measures that make services less 
attractive are covered. No further addition – as far as I know – has 
been made to the concept of a restriction. The evolution has been 

 
69 C-19/92 Kraus [1993] ECR I-1663, para 32.  
70 C-55/94 Gebhard [1995] ECR I-4165 para, 37, It follows, however, from the Court' s case-
law that national measures liable to hinder or make less attractive the exercise of fundamental 
freedoms guaranteed by the Treaty must fulfil four conditions: they must be applied in a non-
discriminatory manner; they must be justified by imperative requirements in the general 
interest; they must be suitable for securing the attainment of the objective which they pursue; 
and they must not go beyond what is necessary in order to attain.  
71 Woods notices the difference between the Säger-formula and the Dassonville-formula, “[the] 
test in Säger seems to require a slightly more concrete impediment of the provisions of 
services.” But ignores the subsequent development in at least the field of posting of workers. 
See Free Movement of Goods and Services within the European Community Law, page 197 
and 212.   
72 For a similar opinion at least concerning the Dassonville-formula see P Syrpis, EU 
Intervention in Domestic Labour Law, page 24.  
73 C-165/98 Mazzoleni [2001] ECR I-2189. 
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continues since the foundation of the Community in the 1950:s. The 
ECJ has shrunk the stitches in the net catching restricting measures. 
The potential catch of measures covered by the contemporary 
prohibition of restrictions is almost unimaginable.  

This report does not concern any extensive discussion on direct 
effect but an observation on the subject in relation here described 
development is appropriate. Walrave and Koch is a judgement concerning 
pace-keepers in international cycling races. The ECJ stated that article 
49 contains a prohibition of any discrimination on nationality. This 
prohibition extends to rules issued by others than public authorities 
aimed at “regulating in a collective manner gainful employment and the 
provision of services”.74 The judgement was delivered in 1974 and as 
shown restrictions at that time was interpreted as “only” prohibiting 
discrimination and not the contemporary obligation not to make the 
provisions of services less attractive.75 What was conferred upon the 
private parties through the judgement was an obligation not to 
discriminate, in other words to treat Nationals from other Member 
States the same way as they treated their own. The case was cited more 
than twenty years later in the judgements Laval and Viking and article 
49 was given horizontal direct effect.76 The obligation imposed today is, 
with the contemporary meaning of prohibition, more burdensome for 
the private parties than when first introduced in 1974.   

The case law on free movement of goods includes some of the 
classic cases establishing profound principles of free movement within 
the Community. The Treaty prohibits quantitative import and export 
restrictions and measures having equivalent effect through articles 28-
30 EC. In 1974, the ECJ created what is now known as the Dassonville-
formula. According to this formula all trading rules enacted by Member 

 
74 36-74 Walrave and Koch [1974] ECR 1405, para 16-17. 
75 The Swedish Labour Court in the decision requesting the preliminary ruling in Laval held 
that article 49 and 50 had both horizontal and vertical effect, see AD 2005 nr 49, page 21 This 
can be questioned and an opinion is that judgement did not settle the question of horizontal 
direct affect.  Barnard, C. (2007). The Substantive Law the EU (Second Edition), p 283 f. One 
can argue that the ECJ Bosman awarded horizontal direct effect to Article 39. See C-415/93 
Bosman [1995] ECR I-4921, paras 82-87. N Reich put foreword the argument in Horizontal 
liability in EC law, CML Rev, 44, 705-742, 2007.   
76 C-341/05 Laval un Partneri [2007] ECR I-11767, para 98 and C-438/05 Viking Line [2007] 
ECR I-779, para 33-34.  
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States, which are capable of hindering directly or indirectly, actually or 
potentially intra community trade, are to be considered as measures 
having an effect equivalent to quantitative restrictions and are thus 
prohibited.77 In the early nineties the ECJ restricted the reach of the 
Dassonville-formula with its judgement in Keck. The Court stated that the 
application of national provisions restricting or prohibiting certain 
selling arrangements is not such as to hinder directly or indirectly, 
actually or potentially trade between Member States. As long as those 
provisions apply to all operating within the Member State and affect in 
the same manner, in law and in fact, the marketing of domestic 
products and of those from other Member States.78 By excluding some 
forms of regulation the Court limited the reach of the Dassonville-
formula. 

The ECJ development of the concept restriction has brought it 
more in line with the reach of the Treaty’s provisions on free 
movement of goods. An argument is that such a tight net imposes a to 
heavy burden on the Member States.79 The tightened net can also say to 
ensure entrepreneurs wishing to provide customers in other countries 
services a possibility to do so without suffering from, for them, costly 
and burdensome requirements that may act discouraging. A remaining 
difference between the reach of the Dassonville and the Säger formula is 
introduced a limitation in Keck. Such a limitation has not been 
introduced in the field of services.  

 
 
 
 
 
 
 
 
 
 
 

 
77 8/74 Dassonville [1974] ECR 837, para 5.  
78 C-267/91 and C-268/91 Keck [1993] ECR I-6097.  
79 See Syrpis, EU Intervention in Domestic Labour Law, page 114.  
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4 Labour Market Restrictions 

4.1 Introduction 
In the following sections of this chapter judgements with connection to 
the posting of workers and thus also to the labour market will be 
examined. The inventory will examine what has actually been 
considered as restriction in the section of the case law that have 
concerned posting of workers. The previous section illustrated some 
general points of interest in the case law on free movement of services. 
Here the actual restrictions will be highlighted in order to produce an 
image of the measures that have been considered to restrict the free 
movement of services. 

In the supplement a brief summery of the judgements will be 
provided. The summaries do not consider the question of justification.  

4.2 Inventory of Restrictions  
The ECJ in the judgements on posting of workers up until the 
beginning of the nineties classified the questioned measures as 
discriminatory.80 In Vander Elst, which was the first case involving 
posting of workers adjudicated after Säger, the impact of the fact that 
non-discriminatory measures could be considered incompatible with 
the Treaty became evident. In the consecutive judgements the ECJ has 
not displayed the same compulsion to establish discrimination. 
Discriminatory measures have been identified by the ECJ in 
judgements concerning the posting of workers. Such measures 
appeared in the second question in Portugaia,81 and also in the third in 

 
80 See for example 62 and 63/81 Seco [1982] ECR 223 and C-113/89 Rush Portuguesa [1990] 
ECR I-1417 
81 C-164/99 Portugaia Construcoes [2002] ECR I-787, para 31-34. 
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Finalarte.82 The in 2007 adjudicated cases C-490/05 Commission v. 
Germany83 and Laval84 showed that discrimination and not only 
restrictions are of interest for the ECJ in the field of posting of 
workers.  

In the case law one also finds examples of measures that the ECJ 
seem to consider to go beyond “ordinary” restrictions. They have 
concerned requirements on place of establishment and seem to form a 
special category. They create a total negation of the free movement 
services.  

Aside for the main bulk of cases one can identify three different 
categories frequently occurring in the Court’s judgements. They are: 
employer’s obligation to contribute to a fund, permits and the question 
of wage. Beside these main categories one find judgements that do not 
seem to fall into any special category. They will be considered separate. 

4.2.1  Funds  
The first judgement, which concerned an employer’s obligation to 
contribute to a fund, is Seco. The case concerned two French companies 
who posted workers – non-EU-nationals – in Luxembourg were they 
carried out construction work. The workers remained affiliated to the 
French social security scheme. According to the law of the host state 
the workers were in principle insured under the old age and invalidity 
insurance scheme, to which contributions were paid in half by the 
employer and in half by the employee.85 Non-Luxembourgian 
employees could be excepted from the obligation to pay such 
contribution, the employers could however not be excepted. The ECJ 
held that such obligation should be regarded as covert discrimination, 
since no regard was shown to what was paid in the home state by the 
employer.86 The Court has adjudicated cases concerning similar fund 
obligations after Säger. An Example is Guiot, delivered in 1996. The 
judgement concerned criminal proceedings against the manager of a 

 
82 C-49/98 and others Finalarte [2001] ECR Page I-07831, para 76-83. 
83 C-490/04 Commission v. Germany [2007] ECR I-6095, paras 83-88. 
84 C-341/05 Laval un Partneri [2007] ECR I-11767, the second question concerning the lex 
Britannia.  
85 See section 5.3.1. 
86 62 and 63/81 Seco [1982] ECR 223, paras 8-9.  
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Luxembourgian company. The company had failed to, in accordance 
with Belgian law pay the contributions for four workers who had 
worked at a construction site in Belgium. The ECJ concluded after 
having cited Säger that such an obligation imposed an additional 
burden on the foreign entrepreneur. Regardless if it applied equally to 
national and foreign entrepreneurs it constituted a restriction on the 
free movement of services.87 The findings were repeated in the 
subsequent judgements Arblade and Finalarte. 88 The ECJ made no 
reference discrimination but instead found it sufficient to establish that 
the obligation constituted a restriction on the free movement of 
service.  

Regarding funds the introduction of the broader concept of 
restriction altered the reasoning of the ECJ in these situations. The 
evolution meant an abolishment of the need for covert discrimination. 
Requirements of that kind are regarded as restriction on the free 
movement of services something sufficient in order to have them 
classified as non-compatible with article 49. The compatibility becomes 
dependent on justification. 

The imposed requirement to contribute to funds have all been 
found in laws or collective agreements, made universally applicable. 
Thus they have all been imposed through government measures, why 
there, so far, has been no question of horizontal applicability of 
Community law.  

The collective action in Laval intended to impose a collective 
agreement including provisions obligating the employer to pay part of 
workers salary to the trade union.89 The contributions were supposed to 
finance wage review. The fees were later found to be contrary to the 
ECHR provisions on protection of property.90 The horizontal direct 
effect attributed to article 49 ought to enable to put forward the 
argument that an obligation to contribute to a private system of funds 
could be considered as non-compatible with article 49 unless justified. 
 
87 C-272/94 Guiot [1996] ECR I-1905, in oarticula para 14 and 15. 
88, C-369/96 Arblade [1999] ECR I-08453, para. 50 and 51, C-49/98 and others Finalarte 
[2001] ECR Page I-07831. For a different opinion see St Clair Renard, Fri rörlighet för tjänster, 
page 169 f.  
89 C-341/05 Laval [2007] ECR I-11767, para 20. 
90 See CASE OF EVALDSSON AND OTHERS v. SWEDEN, Application no. 75252/01, 
JUDGEMENT 13 February 2007. 
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4.2.2  Permits  
The nature and motivation behind a permit may vary. A common 
dominator is that a procedure has to be followed and in order to be 
awarded the permit certain conditions have to be met. The conditions 
are different and dependent of the goal that is to be achieved by the 
procedure.  

In Webb the ECJ first concluded that the provision of manpower is a 
service in the meaning of article 49 and 50.91 The second question 
concerned if a Member State without breaching the mentioned articles 
could impose a requirement to possess a licence for providing such 
services, when the company possessed such a licence in the home state. 
The ECJ established that, due to the particular nature of the services in 
questions, a requirement of licence was a legitimate choice of policy. 
The ECJ than exemplified when such a licence would be excessive. The 
procedure had to regard the requirements of the state of 
establishment.92 In 1982 the conclusion was that the specific licence 
was not considered as a restriction on the free movement of services.  

Rush Portuguesa is a classic case on posting of workers.93 In the 
judgement the ECJ pronounced that the entrepreneur had the right to 
move freely in the host state with his own staff. This conclusion was an 
answer to the ECJ’s first conclusion. The national court’s second 
question was if a service provider could be made subject to conditions 
such as work permits for the posted workers. The ECJ chose to answer 
it together with the first question sector in France with its own staff. 
Article 49 and 50 also prohibit making the movement subject to an 
obligation to obtain a work permit. Such conditions discriminates the 
foreign service provider in comparison to his competitors in the host 
state since they are allowed to move freely.94 To impose a worker 
permit was seen as discrimination.  

Vander Elst was the manager of a Belgian company who posted 
eight workers in France for a demolition project. Four of them were 
Moroccan citizens lawfully residing and working in Belgium. He was 
 
91 For an overview to the legislative process surrounding the  directive see K Ahlberg, N Bruun 
and  B Bercusson, Transnational Labour Regulation A Case Study of Temporary Agency Work. 
92 279/80 Webb [1981] ECR 3305. 
93 C-113/89 Rush Portuguesa [1990] ECR I-1417. 
94 C-113/89 Rush Portuguesa [1990] ECR I-1417, see in particular para 12.  
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fined, in France, for having foreigners employed on French soil 
without notifying immigration office and also for not having the 
appropriate work permits. Vander Elst who had ensured that the four 
Moroccans had the necessary visa for staying in France for one month 
appealed against the decision. The work permit condition was imposed 
regardless of nationality of the employer and found it to be contrary to 
articles 49 and 50. The ECJ emphasized the fact the Moroccans were 
lawfully residing in Belgium and thus imposed requirement conferred 
an addition burden upon the foreign entrepreneur.95 The additional 
burden to be carried by the foreign service provider was deciding when 
the non-compatibility with the Treaty was established. The ECJ’s 
reasoning was not dressed in terms of discrimination. 

 In C-445/03 Commission v. Luxembourg the Commission explicitly 
argued that to require posted workers, who were not EU-nationals, to 
possess work permits was discrimination. The ECJ repeated its findings 
from Vander Elst and concluded that such permits constituted a 
restriction on the free movement of services. The ECJ thus did not 
confirm the Commission’s arguments.96 Again in a post Säger-judgement 
the ECJ did not argue in terms of discrimination.   

In C-168/04 Commission v. Austria the factual circumstances did not 
concern an actual permit but rather the in Austrian law occurring EU 
Posting Confirmation. The confirmation was something needed when 
providing services that were carried out by employees who were non-
nationals of the Community. In order to receive the conformation the 
employee had to have been employed for a year or possess an 
employment contract of indefinite duration. The confirmation also 
required that the Austrian wage and employment conditions had to be 
met during the posting. According to the ECJ it was indisputable the 
EU-posting confirmation constituted a restriction on the free 
movement of services. It was an authorisation procedure that has to be 
issued before the posting can be carried out. It could not to be seen as 
a merely declaratory procedure.97 Similar reasoning was provided also in 
C-244/04 Commission v. Germany.98 

 
95 C-43/93 Vander Elst [1994] ECR I-3803. 
96 C-445/03 Commission v. Luxembourg [2004] ECR I-10191. 
97 C-168/04 Commission v. Austria [2006] ECR I-9041. 
98 C-244/04 Commission v. Germany [2006] ECR I-885. 
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The restricting effect of a permit is evident. A service provider 
wishing to offer his services within another Member State may be 
discouraged by the administrative procedure that have to be endured in 
order to obtain the permit.  The Member States on the other hand have 
a motivated interest of controlling the activities performed on its 
territory. Imposing permits is one way to do so. There are no private 
permits. The public nature of the procedure avoids the problem of 
horizontal applicability of article 49. Permits have an inherent 
restricting effect of the use of the internal market and have been held 
to restrict the free movement. The particular nature of the provision of 
manpower has led to the adoption of secondary law. If Webb had been 
put before the ECJ today – disregarding secondary law – had the same 
outcome been delivered. The closer integration and with 25 years of 
case law a guess is the provision of manpower is not so particular that 
it would motivate such a “tough” restriction on the provision of 
services as a permit.  

4.2.3  Wage  
Workers, posted or not, are entitled to remuneration for their labour in 
accordance with their contract of employment.99 In a posting situation 
the question occurs who should have the primary responsibility for 
regulating the posted workers level of wage. Should their level of wage 
be on home state- or host state levels? The ECJ has held that posted 
workers do not, at any time, gain access to the labour market of the 
host state.100 On this market labour is sold and with that regard one can 
formulate the questions differently. Who should set the price of the 
posted workers labour? Should their labour’s price concur with the 
price of the home state labour market or should their price be adapted 
to the price of the host state  

The ECJ made a contribution to this discussion in 1982 with its 
judgement in Seco. The judgement, as mentioned, concerned the 

 
99 In Sweden the individual employment contract is often governed by a collective agreement 
concluded between the private parties of the labour market.  See Eklund, Sigeman and Carlson, 
Swedish Labour and Employment Law: Cases and Material page 44. For an overview see 
Källström and Malmberg , Anställningsförhållandet, chapter 7. 
100 C-113/89 Rush Portuguesa [1990] ECR I-1417, para 15, see section 2.1.2,  
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employer’s obligations to pay contributions to a fund.101 The Court 
held: 

“It is well-established that Community law does not preclude Member States 
from applying their legislation or collective labour agreements entered into by 
both sides of industry relating to minimum wages, to any person who is 
employed, even temporarily, within their territory, no matter in which country the 
employer is established’102     

The Court’s remark is peculiar since it did not have an effect on the 
outcome of the actual case. The factual circumstance did not concern 
wage. The Luxembourg government had argued that the fees would 
compensate for the advantage of not complying with the minimum 
wage regulation. The remark may be seen as a reply to the following 
statement made by the Advocate General: 103 

“It is one of the fundamental features of the Common Market, which is to be 
attained inter alia by the freedom to provide services, that when providing 
services in another Member State any employer may in principle make use of the 
cost advantages existing in his country, including lower wage costs, under the 
competition which constitute another objective of the Treaty.”104   

In the Seco judgement the ECJ referred to the mentioned principle as 
well-established Community law. This was made without any reference 
to previous judgements or any other legislative instrument issued by the 
Community. An interpretation of the statement is that the basis for the 
application of the minimum wage of the host state is collected from the 
“same conditions” of article 50.3 EC.105 Through its statement the ECJ 
clarified that application of host state minimum wage on a foreign 
entrepreneur could be compatible with Community law. The ECJ thus 
awarded the Member States some margin of appreciation concerning 
the application of “their” minimum wage. Seco was delivered before the 

 
101 See section 5.2.1. 
102 62 and 63/81 Seco [1982] ECR 223, para 14. 
103 See also Hellsten J, On the Social Dimension in Posting of Workers, page 9 ff, in From 
Internal Market Regulation to European Labour Law.  
104 Opinion of Advocate General Verloren van Themaat in 62 and 63/81 Seco [1982] ECR 
223.  
105 For a similar reasoning see, Däubler W, Posted Workers and Freedom to Supply Services, 
Directive 96/71/EC and the German Courts, Industrial Law Journal 1998, page 264-268. 
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mentioned conclusion by the ECJ that the posted workers do not 
access to the labour market of the host state.  

The Court eight years later repeated it’s findings from Seco in Rush 
Portuguesa.106 Where it established that the Treaty precluded legislation 
hindering services to be carried out by staff from the State of 
establishment. There the statement was explicitly made as a reaction to 
the concerns expressed by the French government.107 Again the Court’s 
statement on this subject was of no importance for the actual outcome 
of the case.108 Paul Davis has regarded this as a  “[b]asic error of the 
craft of judicial decision making, answered a question which was not 
necessary for its decision”.109 The mentioned formula was repeated in 
Vander Elst and also in Guiot but without any relevance for the outcome 
of the actual cases, since they concerned work permits and not wage.110 

In Arblade the factual circumstances concerned criminal proceedings 
against the managers of two companies who posted French workers in 
Belgium for construction work on silos storing white sugar. They were 
prosecuted for not complying with certain parts of the Belgian social 
and labour legislation. One of the breaches consisted in not paying the 
minimum wage imposed. The minimum wage was found in a collective 
agreement made compulsory by a government decree. This time the 
question actually concerned the application of minimum wage and not 
any form of supplements. The ECJ’s ruling on this question started by 
citing Seco and Rush Portuguesa and then the ECJ added that legislation 
or collective agreements on minimum wage, in principle, could be 
applied to service providers operating within in the territory. The 

 
106 The statement has been described as green light for the a kind of restriction on the free 
movement of services. The restrictions being found in rules in law and universally  (allmängiltig 
förklarade) collective agreements, see Sigeman T, Fri rörlighet för tjänster och nationell 
arbetsrätt, Europarättslig tidsskrift, 2005, page 465-495. Sigeman also recognizes the statement 
as an obiter dictum.   
107 C-113/89 Rush Portuguesa [1990] ECR I-1417, para 18, C-43/93 Vander Elst [1994] ECR 
I-3803, para 21. 
108 Syrpis has put foreword that the ECJ did not regard labour law legislation as barriers on free 
movement, he however disregards this on the following page. See Eu Intervention in Domestic 
Labour Law, 109.  
109 Davis P, The Posted workers Directive and the EC Treaty, Industrial law Journal vol.31 No. 
3 September 2002. 
110 C-43/93 Vander Elst [1994] ECR I-3803, para 23 and C-272/94 Guiot [1996] ECR I-1905, 
para 12 
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Arblade judgement imposed conditions that had to be fulfilled by the 
minimum wage regulation. In order for a breach thereof to be 
prosecutable the provisions “[m]ust be sufficiently precise and 
accessible that they do not render it impossible or excessively difficult 
in practice for such an employer to determine the obligations with 
which he is required to comply.”111  

The ECJ did not mention if the application of the host state 
minimum wage was to be considered a restriction on the free 
movement of services. After the repetition of the statement from Seco 
and Rush the ECJ focused on the legal certainty needed in a criminal 
proceeding.112 The Court attributed the mentioned statement another 
meaning in the later Laval judgement. There it was attributed some 
effect when assessing the compatibility of collective action. This 
question will be analyzed below.113 

In Mazzoleni the security company which posted their personal 
explicitly put foreword the argument that it only had to comply with 
the minimum wage regulation of the home state, being France.114 The 
ECJ in concurrence with its the mentioned case law, held that 
Community law did not preclude imposing an obligation to pay its 
workers the minimum wage of the host state. The Court drew up some 
guidelines on when the application of minimum wage regulation is not 
motivated. Such an application may neither be necessary nor 
proportionate to the objective of protecting the workers under certain 
conditions. It was for the national authorities to determine if the 
application of the rules on minimum wage was necessary and 
proportionate with evaluation of all factors. The ECJ did not explicitly 
consider the application of minimum wage as a restriction on the free 
movement of services. This was done by the Advocate General who 
concluded that the application of minimum wage could constitute a 
restriction to the free movement of services.115 One interpretation of 
the ECJ’s reasoning in Mazzoleni is that the Court regarded the 
application of the host state’s minimum wage as a restriction. This 

 
111 C-369/96 Arblade and C-376/96 Leloup [1999] ECR I-08453, para 43. 
112 No crime, no punishment without previous penal law.  
113 C-341/05 Laval un Partneri [2007] ECR I-11767, para 110.  
114 C-165/98 Mazzoleni [2001] ECR I-2189, para 12.  
115 C-165/98 Mazzoleni [2001] ECR I 2189, GA;s opinion para 19.  
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conclusion is drawn from the fact that such application of minimum 
wage could give rise to additional administrative burdens for the 
companies posting workers, something used as a criterion for 
identifying a restriction.  

 Portugaia is another judgement that concerned the question of wage. 
The German employment office through inspections discovered that 
the undertaking Portugaia had paid its posted workers wages that were 
lower than those stipulated by the generally applicable collective 
agreement. Hence the employment office ordered the company to pay 
the difference between the wage paid and the wage stipulated in the 
generally applicable collective agreement. The case also concerned a 
provision according to which national undertaking could conclude a 
collective agreement including an obligation to pay the workers a wage 
lower than established in the generally binding collective agreement, a 
possibility not available to foreign undertakings. The ECJ after citing 
Seco and Rush Portuguesa stated that the Member States’ application of 
minimum wage legislation to foreign service providers pursues a public 
interest namely the protection of workers. The application of rules on 
minimum wage may under certain circumstances not be in conformity 
with articles 49 and 50. It is to be determined if the host state 
regulation of minimum wage promote the protection of the posted 
workers. In order to do so the rules need to confer a genuine benefit on 
the posted workers that significantly increase their social protection. 
The community law principle was than referred to as something that 
was clear form the case law.116   

The PWD now regulates which countries’ minimum wage should be 
applied. It is clear that the minimum wage of the host state should be 
applied on the posted workers.117 In the preamble of the PWD the 
principle first introduced by the ECJ in Seco is repeated.118 According to 
the Directive the Member States shall ensure that the posted workers 
are guaranteed among other things, minimum wage. Minimum wage is 
part of the PWD’s hard nucleus.  

 
116 C-164/99 Portugaia Construcoes [2002] ECR I-787, in particular para 21. 
117 See directive 96/71 on the posting of workers article 3.1 c. 
118 See the preamble to the directive para 12.   
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The ECJ has declared that the case law has been enshrined in article 
3.1 c of the PWD.119 When first introduced more than twenty-five years 
ago the ECJ did so without any reference, it was something that the 
judges in Luxembourg pulled out their hat, and has been described as 
example of judicial activism.120 The argument that the application of the 
minimum wage constitutes a restriction on the free movement of 
services is not a hard one to make, at least with the contemporary 
concept of a restriction. It has been put forward and supported by at 
least one Advocate General. The Commission has argued that 
minimum-wage provisions should not themselves be regarded as 
restrictions.121 

The application of a wage differing from the one applied in the 
home state means that the service provider has to take some actions in 
order to ensure that the workers receives the correct remuneration. If 
the wage is higher it introduces an extra economic burden attached to 
the border-crossing that do not exist when providing the service within 
the home state. This combined with the necessary administrative 
actions the burden makes it less attractive to cross the border and 
therefore should be considered a restriction on the free movement of 
services. Such a restriction could be justified with reference to the 
public interest of protection of workers and found to be compatible 
with the Treaty. None the less the obligation to pay the posted workers 
the wage of the host state could be considered a restriction.  

According to the PWD the posted workers are to be ensured the 
minimum wage of the host state laid down in law or collective 
agreement made universally applicable.122 The Member States are 
obliged to impose this requirement on the foreign entrepreneurs.123 Is a 
result of the adoption of the PWD a court should reject the argument 
that the application of the minimum wage of the host state is a 
restriction? 

 
119 C-341/02 Commisssion v. Germany [2005] ECR I-2733, para 25.   
120 Hellsten, From Internal Market Regulation to European Labour Law, second article page 10 
f.  
121 See Advocate General Albers opinion in C-165/98 Mazzoleni, para 19.  
122 See PWD article 3.1.  
123 Some Member States lacks a minimum wage regulation, which creates a problematic 
question on how to implement the Directive.  



Work in progress not to be quoted 

36 

 One notices that the first draft of the Directive was published in 
1991.124 That is the same year that the Court expanded the concept of a 
restriction on the freedom to provide services. The two judgements 
given by the Court in between 1991 and 1996 both include a statement 
that Member States are allowed to extend their legislation and collective 
agreements on minimum wage to foreign service providers.  

4.2.3.1 Minimum wage of the PWD 
Article 3.1 c PWD requires the Member State to ensure the posted 
workers minimum rates of pay including overtime rates. The minimum 
rates are, according to the directive, to be defined by the national law 
and/or practice of the host state. The concept is found in a directive, 
why it could ultimately be put under the scrutiny of ECJ.  

The ECJ has interpreted article 3.1 c and delivered some clarifying 
remarks on the directive’s concept of minimum rates of pay. In the 
judgement C-341/02 Commission v. Germany the Commission sought a 
declaration from the ECJ that Germany had failed fulfil its obligation 
under article 49 and the PWD. The question was which elements could 
be accounted for when scrutinizing if the minimum wage had been 
paid correctly. The ECJ concluded that Germany had failed to fulfil its 
obligation under the PWD. By not recognizing allowances and 
supplements that did not alter the relationship between workers labour 
and the consideration received in return and which were paid by the 
foreign employer as part of the minimum wage.125  

The ECJ in the mentioned judgement held that allowances and 
supplements, not included in the national definition, which altered the 
balance between the worker’s effort and the remuneration received are 
not be considered as constituents of minimum wage. Examples were 
bonuses for dirty, heavy or dangerous work.126 The effects of the 

 
124 COM (1991) 230 final. 
125 C-341/02 Commission v. Germany [2005] ECR I-2733, paras 30-33. 
126 C-341/02 Commission v. Germany [2005] ECR I-2733, paras 38-41. The judgement have 
been regarded as a clarification by Reich, see Free Movement v. Social Rights in an Enlarged 
Union: The Laval and Viking Cases before the European Court of Justice, German law journal, 
vol 9, no 2008.  Also Hatzpulos and Do seem to regard the judgement as an interpretation of 
the concept of minimum rates of pay in the PWD, See The Case Law of the ECJ Concerning 
the Free Provsion of Services : 2000-2005, Common Market Law review, 2006, 923-991, on 
page 975.  
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outcome of the judgements are far from clear. A not to far reaching 
conclusion seem to be that supplements for heavy, dirty or dangerous 
work cannot be included in minimum rates of pay as understood by the 
PWD at least when making a comparison between the wage paid by the 
employer and the rules on minimum wage in the host state.   

The question of minimum rates of pay occurred also in Laval. The 
ECJ in its interpretation of the PWD concluded that Sweden had 
entrusted the parties of the labour market to set the wages. In the 
construction industry this meant case-by-case negotiations with 
consideration shown to different factors. The trade unions in Laval at 
least for a period of time demanded 145 SEK per hour. A wage based 
on the wage statistics for that region. This was not considered as 
minimum wage and article 3.1 c could not be used as an argument to 
impose such a wage on the foreign service providers. The wage was 
also not established in a by the directive proscribed way 127 

Rüffert departed from demands made during a public procurement 
procedure. The judgement also contains remarks on the PWD and 
minimum wage. The authorities who awarded the contract demanded 
that the local collective agreement was followed and that wages were 
paid in accordance with this agreement. The ECJ concluded that the 
collective agreement was not of the kind proscribed in the PWD for 
imposing the hard nucleus The levels found in the local collective 
agreement could thus not be considered as minimum wage in the 
meaning of the Directive. The demands would also only be applied in 
public contract situations and thus not in the private sector.128 The 
Advocate General in Rüffert noted that the refereeing Court had held 
that Polish firm, who was used as a subcontractor by the firm awarded 
the contract, would lose the competitive advantaged achieved through 
payment of lower wages.129 The Advocate General agreed but 
concluded that the restriction could be justified with reference to the 
protection of workers.130 The ECJ agreed with the AG. It held that 

 
127 C-341/05 Laval un Partneri [2007] ECR I-11767, para 71 
128 C-346/06 Rüffert [2008] ECR I-0000, para 31.  
129 See also S Deakin, Regulatory Competition in Europe after Laval, Centre for Business 
Research, University of Cambridge, Working Paper no. 364 and C-346/06 Rüffert [2008] ECR 
I-0000, GA’s opinion para 41. 
130 C-346/06 Rüffert [2008] ECR I-0000, GA’s opinion para 103-106. 
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requiring companies performing public works to apply a wage higher 
than at home makes the provision of services less attractive. It, 
according to the ECJ, would thus constitute a restriction on the free 
movement of services.131 The ECJ here in a judgement concerning 
explicitly stated that the application of a “regional” host state minimum 
wage constituted a restriction on the free movement of services. 

 A clarification of the ECJ’s reasoning ought to be that the 
competitive advantage is limited by the minimum wage found in the, 
for all of Germany, universally applicable collective agreement that in 
accordance with the PWD should be imposed on a posting 
entrepreneur.132 A use of minimum wages lower than those in the 
nation wide collective agreement could still be sanctioned at the 
national level. The ECJ in Rüffert introduced the proposal by the 
advocate general in Seco mentioned above. At that time it was rejected 
but now with the limitation found in the PWD it is accepted.  

A common dominator between the scrutinized measures in Laval 
and Rüffert is that both use ways to impose requirements of the hard 
nucleus other than those provided for in article 3.1 and 3.8 of the 
PWD.  In Rüffert the effects of this seems to be non-compatibility with 
the PWD and the Treaty since when not imposed in accordance with 
the directive it cannot be considered as minimum wage.133  

In Laval it seems to be the fact the wages were not minimum 
combined with the fact that they were not imposed through the 
directive proscribed way of which were the reasons for non 
compatibility with the PWD.134   

There are two notable differences between Laval and Rüffert. The 
first is that Germany can declare collective agreements universally 
applicable, as proscribed in article 3.1.1. Such agreement also existed 
and the wage found there was lower than in potentially imposed 
collective agreement. The second is that Rüffert concerned actions taken 
by the state in the form of actions of Bundesland. The effects of these 
differences will be analyzed below. 

 
131 C-346/06 Rüffert [2008] ECR I-0000, para 37.   
132 Däubler W, Posted Workers and Freedom to Supply Services. Industrial Law Journal 1998, 
page 264-268, 
133 C-346/06 Rüffert [2008] ECR I-0000, para 30-31.  
134 C-341/05 Laval un Partneri [2007] ECR I-11767, paras 70-71. 
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4.2.3.2 Intermediary Conclusion on Wage 
In section 2.1.2 above the ECJ’s assumption that the posted worker 
does not access the labour market of the host state was examined when 
separating the free movement of workers from that of services.135 The 
Court, had in judgements preceding this assumption but also in those 
delivered thereafter held that the Member States might apply their 
legislation and collective agreements on minimum wage to anyone 
operating on their territory.136 The ECJ’s first mentioned assumption 
presupposes that the Community consists of different labour markets 
and that it is not considered as one single labour market. My 
conclusion after having examined the judgements concerning wage and 
the PWD and the thereupon-based judgements was that the host state 
might regulate the posted workers’ minimum wage. The host state 
shall, according to the PWD, ensure the posted worker the minimum 
wage in accordance with the regulations of that Member State.  

On the labour market the worker sells his labour and the employer 
purchases the labour sold by the worker. There are certainly many 
peculiarities of the labour market, but still it is in fact a market. At a 
market the price is set and the labour market’s demand and supply of 
labour will set its price. The price of labour will be reflected in the wage 
and salary workers’ remuneration. If one adopts this understanding of 
the labour market there seems to be an inconsistency in the ECJ’s 
reasoning on posting of workers. The posted workers, as has been held 

 
135 The statement can be found in the following judgements C-113/89 Rush Portuguesa [1990] 
ECR I-1417, para 15, Vander Elst [1994] ECR I-3803, para 21. C-49/98 and others Finalarte 
[2001] ECR Page I-7831, paras 22-23. C-445/03 Commission v. Luxembourg [2004] ECR I-
10191, para 38, C-168/04 Commission v. Austria [2006] ECR I-9041, para 55 and C-244/04 
Commission v. Germany [2006] ECR I-885, para 59.   
136 62 and 63/81 Seco [1982] ECR 223, para 14. C-113/89 Rush Portuguesa [1990] ECR I-
1417, para 18, C-43/93 Vander Elst [1994] ECR I-3803, para 23 and C-272/94 Guiot [1996] 
ECR I-1905, para 12. 
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repeatedly by the ECJ, do not access the labour market of the host 
state. Yet, as has also been held repeatedly, the labour market of the 
host state – on which the worker is not present – may set the price of 
his labour. If the host state is the one setting the price then it seems 
hard to at the same time uphold that the posted worker is not present 
on this labour market. If not present, he must have remained on the 
home state’s labour market. Then why is he not priced accordingly?   

4.2.4 Documents 
The final question handled in Arblade regarded an obligation to keep 
certain documents. An employer who employed workers in the 
Member State had to keep social documents at the work place or at a 
certain address in the host state. Such an obligation was considered a 
restriction on the free movement of services.137   

Also the obligation to have certain documents translated into 
German, the language of the host state, at a building site was 
considered as a restriction on the free movement of services.138 The 
obligations were seem as justified. 

4.2.5 Collective Action 
The ECJ’s seminal decision in Laval closely connected to that in Viking 
are the first judgements were the ECJ balanced collective actions 
against free movement. The question if collective action could be 
regarded as a restriction started a heated debate. Arguments were put 
foreword as to why this balancing act could not be performed by the 
ECJ. The judgements shattered many doubts regarding the Treaty’s 
effect collective action. Here a brief overview of the arguments and the 
ECJ’s replay will be presented on the arguments.139  

The right to resort to collective action is protected in several 
instruments of international law as well national constitutions. An 
example is article 28 of the Community’s Human Rights Charter. The 

 
137 C-369/96 Arblade and C-376/96 Leloup [1999] ECR I-08453. 
138 C-490/04 Commission v. Germany [2007] ECR I-6095. 
139 .  For an overview of the submission made to the ECJ in this questions see Bercusson, The 
Trade Union Movement and the European Union: Judgement Day, European Law Journal, 
Vol. 13, No. 3, May 2007, pp. 279–308. He alos identifies the differences in argumentation 
between the “new” and the “old” Member States of the Community.  
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fundamental nature of the right collective action was raised as an 
argument why collective actions should not be considered as a 
restriction. The ECJ recognized the right to take collective action as a 
fundamental right, which forms an integral part of the general 
principles of community law. The recognition did not mean that 
collective falls outside the reach of the rules on free movement. The 
right to collective action has to be exercised in accordance with the 
rules on free movement.140  

An argument raised by the trade unions and the Swedish and Danish 
governments was that collective actions falls outside the scope of 
article 43 and 49. The Community, in accordance with article 137(5) 
EC, lacks competence to regulate the right to collective action. The 
ECJ’s reply in both Laval and Viking was clear: In an area that falls 
outside the competence of the Community the Member States are free 
to regulate. This regulation must nevertheless comply Community 
law.141 Collective actions therefore had to be balanced against the rules 
of free movement of services and establishment.  

The Trade union parties in both Laval and Viking also argued that 
ECJ should limit article 43 and 49’s field of application in analogy with 
the Albany-judgement.142 In Albany the ECJ stated that it was beyond 
question that certain restriction on competition are inherent in 
collective agreements. They would be seriously undermined if the 
parties of the agreements were subject to the rules of competition. 
According to the ECJ it followed from an interpretation of the Treaty as a 
whole that collective agreements fall outside the scope of the article 81 
EC (competition).143 In Viking the trade unions argued that certain 
restriction on the free movement is inherent in collective actions taken 
in the context of collective negotiations.144 This question was not 
mentioned by the ECJ in Laval although put foreword by the trade 

 
140 See C-438 Viking [2007] ECR I-779, para 43-47 and C-341/05 Laval un Partneri [2007] 
ECR I-11767, para 90-95  
141 See C-438 Viking [2007] ECR I-779, para 39-40 and C-341/05 Laval un Partneri [2007] 
ECR I-11767, para 86-87 
142 C-67/96 Albany [1999] ECR I-5751. See C-438/05 Viking, para 48. The Albany judgement 
is not mentioned in Laval. The argument was put foreword by the trade unions in their petition 
before the ECJ. See the page 32 of that petition.  
143 C-67/96 Albany [1999] ECR I-5751, paras 59 and 60.  
144 C-438/05 Viking [2007] ECR I-779, para 48 
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unions in their petition before the ECJ.145 In Viking the ECJ however 
made a statement that should apply not only to the right of 
establishment. According to the ECJ the reasoning adopted in Albany 
cannot be applied in the context of the free movement of workers, 
establishment and services.146 The restriction on free movement was 
according to the ECJ, not inherent in the exercise of the right to 
collective action. A conclusion reached with reference to the rules on 
competition cannot be transferred to the free movement. The rules on 
free movement and on competition are to be applied on different 
circumstances.147   

The presentation shows that ECJ firmly but with sparse reasoning 
rejected the formal arguments as to why collective action should not be 
considered as a restriction on the free movement of services. With the 
formal arguments of the table the next question is if collective actions 
may be considered as a restriction on the free movement of services.  

The collective actions in both Laval and Viking were taken by trade 
unions, i.e. private subjects. The question of horizontal applicability 
thus occurred. The Swedish Labour Court with reference to the above 
mentioned judgement Walrave and Koch merely concluded that article 49 
had vertical as well as horizontal direct effect.148 In Viking it was an 
explicit question from the referring court if a private subject could rely 
on article 43 against a trade union. The ECJ ruled that both article 43 
and 49 could be relied upon against trade unions in the current 
situations. The ECJ used the, from Walrave, familiar motivation that the 
free movement would be compromised if the abolition of state barriers 
could be evaporated by obstacles created by private subjects. 
Compliance with article 43 and 49 is necessary when collectively 
regulating free movement.149 

 
145 See page 32 of the trade unions petition before the the ECJ. 
146 C-438/05 Viking [2007] ECR I-779, para 51. 
147 C-438/05 Viking [2007] ECR I-779, para 48-52. 
148 See AD 2005 nr 49 page 21 and section 4.3. 
149 C-438/05 Viking [2007] ECR I-779, para 56-66 and C-341/05 Laval un Partneri [2007] ECR 
I-11767 para  98, For a comment regarding the reference to previous case law made by the ECJ 
see S Tans, Case Report on Laval, 18 December 2007 (Case C-341/05) 
and Viking, 11 December 2007 (Case C-438/05) European Journal of Migration and Law 10 
(2008) 249–275, in particular page 267 f. 
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After settling the question of horizontal applicability the ECJ moved 
on to assess if the collective actions in Laval constituted a restriction on 
the free movement of services. The ECJ concluded that the right to take 
collective action may force foreign entrepreneurs to sign the collective 
agreement for the building sector. This contains terms that are more 
favourable than those in the hard nucleus of the PWD and also 
conditions, which are not covered by the same. This trade union right 
is liable to make it less attractive or more difficult for a foreign 
entrepreneur to provide services. Thus it constitutes a restriction on the 
free movement of services. Regarding minimum wage the restricting 
effect is enforced by the fact that the foreign entrepreneur may be 
forced through collective action to enter into negotiations with the 
trade unions. The negations will  determine what minimum wage to pay 
the posted workers.150 The ECJ in this part made no explicit reference 
to previous case law. The conclusion is however in line with the post 
Säger judgements delivered on posting of workers.151 In order to 
constitute a restriction the measure has to make the provision of 
services less attractive. The collective actions make it less attractive for 
the entrepreneurs to provide services thus a restriction on the free 
movement of services. The Court’s reasoning seem to make the 
collective actions restricting effect dependant of the requirements of 
the collective agreement. It imposed both terms more favourable than 
those found in the hard nucleus and also term on other matters than 
found in the hard nucleus. The negations regarding wage, forced upon 
the foreign entrepreneur by means of collective action, enforce this 
restricting effect. Is a possible conclusion that the collective actions 
would not have been considered a restriction on the free movement of 
services had it not been for these requirements?  

In Viking the same formal objections were raised regarding 
balancing collective action against free movement. The judgement 
concerned collective actions by the Finnish Seamen’s Union (FSU) and 
International Transport Workers’ Federation (ITF) against Viking Line. 
The FSU demanded that the crew was extended with eight people and 
that Viking abandoned the plans to reflag Rosella to Estonia. The FSU 

 
150 C-341/05 Laval un Partneri [2007] ECR I-11767, para 99 and 100. 
151 See section 4.2.  
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had sent an e-mail to the ITF were it held that Rosella was owned in 
Finland and that they had the right to negotiate with Viking. The ITF 
as a response to the request from the FSU sent a circular asking their 
members to refrain from negotiating with Viking.152 The judgement 
thus concerns actions of both the FSU and the ITF.  

The FSU had given notice they would take a strike action against the 
Rosella. The action was however never executed. According to the ECJ 
it was undisputable that strike action, such as envisaged by the FSU, 
would make it less attractive or even point less to exercise the right to 
free establishment. FSU envisaged action was thus a restriction on the 
free movement of establishment.153 The same conclusion was drawn 
regarding the actions of the ITF, they were liable to restrict Vikings 
exercise of free movement of establishment.154 The conclusion is in line 
with the case law on establishment developed in the backwater of the 
Säger-judgement.155 If collective action make the exercise of free 
movement of establishment less attractive than it is to be considered a 
restriction on the free movement.  

An additional remark regarding Laval is that the ECJ classified the 
scrutinized part of MBL, lex Britannia, as discriminatory.156 In hindsight 
it is obvious that the ECJ answer to this second question was sufficient 
for the Swedish labour court to adjudicate the case. The Swedish labour 
court had already in the decision concluded that had it not been for the 
lex Britannia had the collective action been unlawful according to the 
Swedish Co-determination act.157  
 
 
 
 

 
152 C-438/05 Viking [2007] ECR I-779, in particular paras 11-12 (ITF) and 16 (FSU)  
 
153 C-438/05 Viking [2007] ECR I-779, para72.  
154 C-438/05 Viking [2007] ECR I-779, para72. 
155 See C-55/94 Gebhard [1995] ECR I-41659, para 37. 
156 C-341/05 Laval un Partneri [2007] ECR I-11767, para 112 following.    
157 See AD 2005 nr 49 the conclusion is drawn on the page 27 of the decision.   
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4.2.6 Public Procurement Requirements 
Public procurement has to a large extent been harmonized through a 
directive158 and the legislation as well as the case law surrounding the 
procedure is extensive. This will not be analyzed here focus is instead 
on demands made by the acting entity. 

The question of such demands compatibility with the free 
movement of services was the main question of law in Rüffert. Public 
contracts were in Lower Saxony only given to companies who 
undertook to apply a regional collective agreement and also to ensure 
that the by them hired sub contractors did the same. The judgement 
did not concern the rules on public procurement but instead primarily 
concerned an interpretation of the PWD. The ECJ held that imposing 
a requirement on foreign service providers to pay a minimum wage that 
was higher than that in the home state could impede or make the 
provision of services less attractive, in other words a restriction on the 
free movement of services. Lower Saxony’s measure was a restriction 
on the free movement of services.159 The minimum wage found in the 
regional collective agreement was higher than that found in universally 
applicable collective agreement applied all over Germany.   

4.2.7  Absolute restrictions  
The ECJ have in some judgement identified requirements that go 
beyond a restriction on the free movement of services.  

“[t]he requirement of a permanent establishment is the very negation of the 
fundamental freedom to provide services in that it results in depriving Article 
[49] of the Treaty of all effectiveness”160  

The same conclusion has been drawn also in other judgements 
regarding a similar imposed requirement of establishment.161 The 

 
158 Directive 2004/18/EC of the European Parliament and of the Council of 31 March 2004 
on the coordination of procedures for the award of public works contracts, public supply 
contracts and public service contracts. See also R Nielsen, EU-domstolens afgörelser om 
konfliktret i Viking- og Laval-sagerna, AT-online, 2008, where she attributes the principle of 
transparency found in directive’s article 2 importance for the ECJ judgement in Laval. It can be 
noted that the directive was not mentioned in Laval and also not in Rüffert.  
159 C-346/06 Rüffert [2008] ECR I-0000.  
160 C-493/99 Commission v. Germany  [2001] ECR I-8163, para 19.  
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statement was made in C-493/99 Commission v. Germany where the 
Commission sought a declaration that Germany had failed to fulfil its 
obligations. By adopting legislation providing that construction 
companies established in other Member States may not provide trans-
frontier services on the German market as part of a consortium unless 
they have their seat or at least an establishment on German territory, 
employing their own staff and have concluded a company-wide 
collective agreement for those staff constitutes a restriction to the free 
movement of services.  

The wording on the ECJ suggests that such requirements are can be 
separated from the “ordinary” restrictions.  The Court held that such a 
requirement did not only restrict the free movement of services but in 
fact made the provision of services from another Member States 
impossible.162 The measure constituted of total negation of the free 
movement of services. In none of the judgements did the ECJ classify 
the measure as discriminating.   
 

4.2.8 Established Discrimination After Säger 
As mentioned in section three the ECJ in Säger stated that article 49 
required not only the elimination of all discrimination but also the 
abolition of any restriction liable to make the provision of services less 
attractive. As shown in this chapter the ECJ has applied the prohibition 
of restriction in many judgement concerning posting of workers. In this 
section judgements on the posting of workers adjudicated after Säger, 
containing identified discrimination will be presented.  

The third question in Finalarte regarded a provision in the German 
law on posting of workers. According to the provision all workers 
posted in Germany by a company established in another Member State, 
but only those, were regarded as a business. Another concept of 
business was applied on employers established in Germany. This could 
result in differences regarding collective agreements scope of 

 
161 see C-279/00 Commission v. Italy, C-493/99 Commission v. Germany and also C-355/98 
Commission v. Belgium [2000] ECR I-1221 
162 See N Reich for another use of the terminology. German Law journal Vol 9 No 2, 2008  - 
Free movement v. Social Rights in an Enlarged Union – the Laval and Viking cases before the 
ECJ, , on page 134. 
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applications. The Court regarded the provision as discriminatory. The 
result was that companies established abroad always were obliged to 
contribute to a fund. This was not the case regarding companies 
established in Germany. The provision thus had to be justified by the 
Treaty.163 As mentioned above the ECJ had previously in the judgement 
applied the prohibition of restriction in the first question.164  

Portugaia as has been presented above primarily concerned the 
application of minimum wage. The ECJ answer to German court’s 
second question however contains a discussion on discrimination. In 
Germany it was possible for companies established there to conclude 
collective agreements establishing a wage lower than that laid down in 
the collective agreement made generally applicable. This possibility was 
not open to the companies established in other Member States. The 
ECJ concluded that this constituted discrimination. The procedure 
created an unequal treatment contrary to article 49 and 50.165 The 
situation in Portguaia was similar to that in Finalarte. The Court had 
regarding the first question applied the reasoning from Säger. This 
unequal treatment could however not pass through one of the 
conditions set up in Säger, that is to be applied without distinction.  

C-490/04 Commission v. Germany concerned among other things a 
requirement in the German law on posting of workers. According to 
the requirement temporary employment agencies supplying labour in 
Germany had send a declaration in German withholding certain 
information to an authority. This had to be before every new project 
began. Employment agencies established in Germany were not obliged 
to submit this required information every time the worker started on a 
new project. The ECJ emphasized that it was clear from the case law 
on free movement of services that the freedom to provide services in 
particular abolishes all discrimination on the account of nationality or 
place of establishment. The mentioned provision meant that 
employment agencies established outside of Germany were 
discriminated against. The provision was according to the ECJ not 
universally applicable to service providers.166   

 
163 C-49/98 Finalarte [2001] ECR I-7831, 77-83.  
164 See ibid para 28.  
165 C-164/99 Potugaia [2002] ECR I-787, paras 31-35. 
166 C-490/04 [2007] ECR I-6095, para 81-89. 
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Also in Laval the ECJ established the occurrence of discrimination. 
It did so when answering the Swedish Labour Court’s second question 
regarding the provision in the Swedish co-determination act known as 
lex Britannia. As done in the mentioned Commission v. Germany the ECJ 
pointed out, that “it is clear from settled case law that the freedom to 
provide services implies, in particular, the abolition of any 
discrimination”.167 The lex Britannia failed to take into account if the 
foreign entrepreneur was bound by a collective in the home state. This 
regardless of the content of this collective agreement. The provision 
thus gave rise to discrimination since it treated the service provider in 
the same way as it treated a national companies not bound by a 
collective agreement.168  

The presentation shows that in the field of the case law on free 
movement of services that concern posting of workers the adoption of 
the introduction of the formula from Säger did not mean that ECJ 
abandon the prohibition of discrimination. It has with some regularity 
occurred in case law in this field.  

4.3 Concluding remarks 
Restrictions affecting entrepreneurs posting workers are to a large 
extent assessed in line with the general case law on free movement of 
services. As mentioned the free movement of services does not only 
prohibit discrimination but also any restriction on the free movement of 
services. The examined case law illustrates the impact of the fact that 
the Court does not need to establish an occurrence of discrimination in 
order to classify a measure as a contrary to Community law. Initially 
article 49's prohibition meant prohibition of discrimination. This has 
evolved to a prohibition of restriction catching any measure likely to 
make the provision of services less attractive. As shown the ECJ have 
not abandoned the prohibition of discrimination in the field of services 
that is posting of workers. The ECJ emphasized the existence of a 
prohibition of discrimination in judgements on posting delivered in 
2007. The application on what constitutes a restriction is in line with 

 
167 C-341/05 Laval un Partneri [2007] ECR I-11767, para 114.  
168 C-341/05 Laval un Partneri [2007] ECR I-11767, para 115-116.  
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the general case law on free movement of services. When it makes the 
provision of services less attractive it can be considered a restriction on 
the free movement of services. 

The ECJ follows a schedule were the first question is if the measure 
is discriminating if not than the second is if the measure constitutes a 
restriction on the free movement of services. The perspective deciding 
what makes it less attractive is the entrepreneurs’ or the service buyer. 
Their interests are guiding when deciding if a measure makes it less 
attractive. The same is true regarding discrimination; it is the 
entrepreneur who is discriminated against. From the entrepreneurs 
perspective the provision of services becomes less attractive if he has to 
contribute to a fund. From the entrepreneurs perspective the provision 
of services is made less attractive if he is the subject of trade unions 
collective action.  The effects and perceptions of the measure on those 
actually performing the service are irrelevant when determining if a 
measure constitutes a restriction. The services may to a large extent 
carried out by workers employed by the entrepreneur. Importance may 
be attributed to effects on them when assessing the restrictions 
justification.169 

The introduction of the expanded concept of a restriction had an 
immediate impact on the case law concerning posting of workers. The 
in Seco introduced covert discrimination has since the introduction of 
the Säger-formula been abandoned in the explicit reasoning of the ECJ 
of the ECJ in judgements concerning posting of workers. At least in 
the field of posting of workers the concept of convert or indirect 
discrimination seems to have become superfluous.  

As mentioned the ECJ have never limited the reach of the Säger-
formula with a Keck like decision.170 It has been argued that a Keck like 
test should replace the Säger test when handling labour law restrictions. 
Such test would catch only measures actually preventing the access to 
the market and also those who are discriminatory.171 Could the 
introduction of such reasoning have produced another outcome in for 
example Laval? Lex Britannia would still have been considered 
discriminatory and thus a Keck like reasoning would not exclude it 
 
169 See section 6 and 7.  
170 See section 4.3.  
171 See Syrpis, EU Intervention in Domestic Labour law, page 113. 
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from the Treaty’s reach. It would still have been declared unlawful. The 
Court’s answer to the first question in Laval mainly concerned 
interpretation of PWD. The Directive’s hard nucleus contains a list of 
labour law requirements that have to be applied by the service provider. 
The Directive also proscribes certain ways this has to be done. The 
directive coordinates the procedures imposing requirements through 
out the Member States. The final interpreter of this legislation is the 
ECJ and it would be inconsistent to adopt secondary law and than later 
exclude it from interpretation. Before the adoption of the PWD a 
solution excluding labour law restrictions from the general restriction 
test in posting situations was possible. The adoption of the PWD has 
ruled out a Keck like reasoning at least in the field of services that is 
posting of workers. The free movement of establishment is not 
affected by the PWD why such a line of argumentation could not be 
ruled out.  

The ECJ as mentioned rejected an analogy with the Albany 
judgement in situations concerning the fundamental freedoms. The 
same reasoning as applied to the here to the Keck exclusion could also 
be applied on the Albany analogy. The Community has adopted co-
ordinating legislation in this field. The conclusion that they should not 
interpret it would be inconsistent.    

A labour market is a system that balances the interests of the 
employer and the employees. The Member States in their organization 
of the labour market strike a balance between the two interests. This 
balance may be shifting through out the Member States. Community 
law scrutiny may lift out single measures isolate it and then assess its 
compatibility with the Treaty. No regard to what function it may have 
on the labour market is not shown and when returned the measure may 
not be the same. This may affect other parts of the labour market.   
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5  Justification 

5.1  Introduction 
 

Through the inventory above different types of measures have been 
detected, discriminatory, restricting and “absolute restrictions”. Article 
49’s extended reach and the fact that it also covers measures introduced 
by private actors makes the question of justification the one which can 
settle the question of compatibility. Non-compatibility with community 
law can only be established when the assed measure is not justified. 
The question in this section is how to justify a restriction on the free 
movement of services.   

Again one, must bear in mind that article 50.3 stipulates that a 
service provider entering another state for the purpose of there 
providing services may do so under the same conditions as those imposed 
on the national service provider. The presentation above has illustrated 
that the ECJ has expanded the concept of restrictions beyond the same 
conditions of article 50.3 and a mere prohibition of discrimination.  

The comprehension of the Courts case law on justification of 
restrictions on the free movement of services may be fuller if a division 
is made between Treaty justification and Court created justification. 
The Courts expansion of the concept restriction has created situations 
not entirely foreseen by the Treaty, since the Treaty only stipulates that 
service-providers may enter into another Member State and there 
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provide their services under same conditions as imposed on the 
national service providers.172 The Court’s interpretation of restrictions 
prohibits also those measures that treat them equally if they are liable to 
make the provision of services less attractive. The broad range of article 
49’s reach catches not only measures that treat foreign service 
providers differently but also those who treat them the same. Therefore 
a larger basis for justification is needed in order to justify the larger 
number of restrictions caught by the Treaty.  

In the following sections the different ways to justification will be 
described in order to establish when the application of each type is 
necessary. First the grounds found in Treaty will be analyzed and 
thereafter those created by the ECJ. 

5.2 Treaty Provisions on Justification  
Title III of the Treaty regulates not only the free movement of services 
but also that of workers, establishment and capital. Each part has its 
own provisions on justification, except that on services.173 Articles 49-
55 EC do not contain any explicit provisions on justifications instead 
there is a reference to article 46. Found under the part that governs the 
right of establishment. The article provides grounds on which an 
unequal treatment can be justified. It states: 

“The provisions of this Chapter and measures taken in pursuance thereof shall not 
prejudice the applicability of provisions laid down by law, regulation or 
administrative action providing for special treatment for foreign nationals on 
grounds of public policy, public security or public health.”  

The wording suggests that Member States are allowed to treat the 
foreign service-providers different on the grounds of public policy, 
public security or public health. Questions with connection to this 
report can be formulated. When in posting situations is it necessary to 
make reference to the Treaty and the there mentioned grounds for 
 
172 Another possible reading of article 49 is that the Court with its case-law has created the 
same-conditions proscribe in the article. Through the elimination of the restricting burdens for 
the foreign companies a climate of “same conditions” between foreign and national companies. 
Such reading is however contradicted by the included prerequisite   “[a]s are imposed by the 
State on its own nationals.”.   
173 See articles 39.3 EC workers, 46 EC establishment and 58 EC capital.   
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justification? How are the concepts public policy, public security and 
public health to be understood and who is able to justify their action 
with reference to those grounds?   

In Bond from 1988, which concerned a prohibition against 
advertising and subtitling of television programs. 174 The ECJ held that 
one of the scrutinized measures was discriminatory. Then it stated that 
national rules, which are not applicable to services without distinction as 
regards to their origin and therefore discriminatory, are compatible 
with Community law only if they can be brought within the scope of an 
express ground for derogation. In that case the public policy mentioned 
by article 46 was the only ground possible.175  

Bond did not concern the situation with a border crossing service 
provider, but rather a moving service.176 In the later C-490/04 
Commission v. Germany concerning an action for failure to fulfil its 
obligation under article 49 the Court reviewed a German obligation 
imposed on foreign employment agencies to make a declaration 
relating to the place of the posted worker. The provision was classified 
as discriminatory. The Court than with a slight adjustment repeated 
what was held in Bond that national rules not universally applicable to service 
providers are compatible with Community law only if they fell within the 
express derogation of the Treaty.177  

In Finalarte, among other things a provision in the German law on 
posting of workers was scrutinized. The provision treated workers 
posted by employers established outside of Germany as a business. The 
same treatment was not given to workers posted by national 
undertakings. The ECJ held that the provisions meant a discrimination 
of service providers on the ground of their place establishment. The 
provision had to be justified by the Treaty in order to be compatible 
with the Treaty.178 The reference to a ground of justification recognized 
by the Treaty ought to imply article 46 and thus public policy, public 
security and public health.   

 
174 352/85 Bond [1988] ECR 2085.  
175 352/85 Bond [1988] ECR 2085, para 32-33. 
176 For a graphic illustration of the rather complicated factual circumstance, see Barnard, The 
Substantive Law of the EU, page 359. 
177 C-490/04 Commission v. Germany [2007] ECR I-0000, para 83-86. 
178 C-49/98 Finalarte [2001] ECR Page I-07831, para 76-82.  
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The Court in Portugaia judged that a provision, in the German 
legislation was discriminatory. The provision allowed national 
undertakings to conclude collective agreements according to which 
they were allowed to pay their workers a minimum wage lower than 
that stipulated by the generally binding collective agreement,. The 
Court held that the provisions created an unequal treatment contrary to 
article 49 and since no ground of justification provided by the Treaty 
was invoked it constituted an unjustified restriction on the free 
movement of services.179 There seems to be a, however not explicit, 
reference to article 46. 

The second question in Laval concerned a provision in the Swedish 
Co-determination act, known as lex Britannia.180 The rule was 
introduced after the Swedish Labour Court’s judgement in the 
Britannia case. There it was held that collective action aimed at having a 
collective agreement amended or set a side was prohibited. The 
conclusion was reached by the interpreting the existing prohibition of 
collective actions found in the Co-determination act. 181  The judgment 
led to the introduction of a new paragraph.182 According to which the 
mentioned prohibition of collective action is limited to actions taken 
because of working conditions that the Co-determination act is directly 
applicable on. The mentioned provision was classified discriminatory 
and here the ECJ made an explicit statement that there was a need for 
the grounds mentioned in article 46.183  

In the part of free movement of services that involves posting of 
workers discriminatory measures can only be justified by the grounds 
mentioned in article 46. Laval also contained an extensive interpretation 
of the PWD, which does not seem to make any difference as to when 
justification through the Treaty is necessary. 

The Commission in C-279/00 Commission v. Italy argued that a 
requirement of place of business in Italy imposed on security firms had 

 
179 C-164/99 Portugaia Construcoes [2002] ECR I-787, para 31-34. 
180 The ECJ’s answer to the first question in Laval did not to any extent contain considerations 
concerning discrimination and the in article 46 found grounds for justification were not 
mentioned.  
181 See AD 1989 nr 120,. The ECJ description of the judgment is found in para 14 of C-341/05 
Laval un Partneri [2007] ECR I-11767. 
182 See  Schmidt, Facklig arbetsrätt page 264 f. 
183 C-341/05 Laval un Partneri [2007] ECR I-11767, para 117. 
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to be justified by grounds found in article 46. The same was held, by 
the Commission regarding an obligation to lodge a guarantee with an 
Italian bank.184 This was not validated by the ECJ who simply stated 
that mentioned conditions went to far.  

The ECJ, as noted above, in Laval considered lex Britannia as 
discriminatory and thus it could only be justified through the grounds 
provided by the Treaty in article 46. It also in the judgement produced 
a formula of how to identify a provision as discriminatory.  

“It is also settled case law that discrimination can arise only through the 
application of different rules to comparable situations or the application of the 
same rule to different situations.”185 

The Court referred to this as settled case law. The cases cited by the 
Court where the formulation occurs all concern forms of taxation, in 
relation to both article 39 and 43.186 It has not previously been used the 
mentioned in judgements where the factual circumstances has 
concerned posting of workers. The way of identifying discrimination 
has in this context been noted by White. The application different rules 
to the same situations have been held to be formal discrimination and 
the application of the same rules on different situations has been 
regarded as material discrimination.187  

In Laval the Latvian undertaking was being regarded, by the Swedish 
lex Britannia, as in the same situation as a Swedish undertaking not 
bound by a collective agreement. To apply different rules on them was 
discriminatory and since not justified by article 46 the provision was 
assessed as non-compatible with the Treaty.188 To give it a term Laval 
suffered from formal discrimination.  

 Similarity can be seen to the reasoning made in the Portugaia and 
Finalarte where the provisions were deemed impose an unequal 

 
184 C-279/00 Commission v. Italy [2002] ECR I-1425, para 13 and 28. 
185 C- 341/05 Laval un Partneri [2007] ECR I-11767, para 115. 
186 Se C‑279/93 Schumacker [1995] ECR I‑225, para 30, Case C‑383/05 Talotta [2007] ECR 
I‑2555, para 18, and Case C‑182/06 Lakebrink and Peters-Lakebrink [2007] ECR I‑6705, para 
27). 
187 C-411/98 Ferlini [2000] ECR I-8081, para 51. See White, Workers, Establishment and 
Services in European Law, page 51. 
188 It was suggested to Swedish government that they should abolish the provision in order to 
preserve the Swedish model, Bruun and Malmberg in DN, 2006-01-25. 
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treatment. In C-490/04 Commission v. Germany the ECJ held that 
national rules not universally applicable to service providers are 
necessary to justify trough the Treaty. 189 

 There are still some doubts as how the ECJ reasons when defining 
provisions as discriminatory and thus necessary to justify on grounds of 
public policy, public security or public health. An illustration is that 
Advocate General Mengozzi in his opinion in Laval. He did not classify 
lex Britannia as needing to be justified through the grounds mentioned 
in article 46.190  

It has through the judgements in Portugaia and Finalarte been clear 
that in the field of posting of workers discriminatory measures have to 
be justified by the grounds found in the Treaty. What has not been 
clear is how to identify a discriminatory provisions.191  

It has been held that reference to the express derogations of the 
Treaty is necessary only when justifying direct discrimination.192 This 
can be questioned at least if one attributes the same meaning to direct 
discrimination as is provided in several directives referring to 
discrimination.193 The ECJ in the here mentioned cases do not explicitly 
refer the scrutinized measures as direct discriminatory. In order to 
materialize the need for Treaty justification it is sufficient that the 
measure is discriminatory. In Bond the ECJ classified the provisions as 
not applicable to the service without distinction as regards to their 

 
189 C-490/04 Commission v. Germany [2007] ECR I-6095, para 86. 
190 See C- 341/05 Laval un Partneri [2007] ECR I-11767, opinion of Advocate General 
Mengozzi, for example para 241 and also the conclusion in para 309. Advocate General Kokott 
in a  presentation before the Bundesministerium für Arbeit und Sozial suggests that the 
opinions of the Advocate Generals on the judgement was not altogether positive, See Kokott 
Die Auslegung der Entsende-Richtline durch den EuGH in den Entscheidungen Laval und 
Rüffert.  
191 St Clair Renard in her thesis suggests the use of a term called “open discrimination”.   
192 See White, Workers, Establishment and Services in the European Union 2004 Oxford 
University Press, page 51 f, Blanke, Streikende Wikinger vor dem Europäischen Gerichthof, 
Arbeit und Recht. Zeitschrift für Arbeitsrechtspraxis, 2006, vol. 54, n° 1 , Jan. , 1-6, Barnard, 
The Substantive Law of the EU, p 255, Roth, The European Court of Justice Case Law on 
Freedom  to provide services: Is Keck relevant., page 11, in Services and Free Movement in 
EU-Law. 
193 Directive 2000/43/EC implementing the principle of equal treatment between persons 
irrespective of racial or ethnic origin, OJ L 180, 19.7.2000, p. 22–26, article 2.2.  
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origin and therefore discriminatory.194 In Finalarte as well as in Portugaia 
the provisions gave rise to an inequality in treatment..195  

Laval however provides us with a tool that can be used in the 
situations concerning posting of workers in order to determine if there 
is a need to justify the measure on the grounds found in the Treaty.196 
The formal discrimination established in Laval needed to be justified by 
the grounds in the Treaty. Would the same conclusion be drawn 
regarding the situation when the same rules are applied on different 
situations (material discrimination). The judgement seem to imply that 
this since its holds that discriminatory measures can be justified only on 
the grounds found in the Treaty.    

In order establish predictability one may wish that it would reoccur 
in the judgements concerning posting of workers. A lingual 
understanding suggests that this will be the so since “only” when 
treating similar situations different or different situations different can 
discrimination occur. Two different situations are inherent in the 
formulation. Classified as formal and material discrimination. Such a 
system to which the Member States can adapt and rids it of some of 
the uncertainty inherent in it today. 

An objection against the introduction of the formula of the posting 
of workers is that it is always applicable in posting situations. The 
undertaking responsible for posting the workers is never in the same 
situation as the companies operating on their home territory. Thus all 
requirements imposed on them are discriminatory and then also needed 
to justify by article 46 EC. 

 
194 352/85 Bond [1988] ECR 2085, para 32.  
195 See 49/98 Finalarte [2001] ECR I-7831, para 82 and C-164/99 Portugaia [2002] ECR-I787, 
para 34.  
196 This way of determining discrimination is not mentioned by St. Clair Renard in her in 2007 
published thesis on the free movement of services. See Fri rörlighet för tjänster – tolkning av 
artikel 49, chapter 4.    
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5.3 Public policy, Public security, Public health 

5.3.1 Introduction  
As shown discriminatory measures can be justified only by public 
policy, public security and public health. The Treaty offers little 
guidance as to the actual meaning of the concepts. The concepts of 
public security and public health are more easily understood. Public 
policy on the other hand is harder to comprehend without any 
interpretative guidance. Public policy and public health are something 
that occurs also when allowing Member States derogate from the free 
movement of goods,197 workers198 and capital.199    

The Concepts also exists in directive 64/221 on the co-ordination of 
special measures concerning the movement and residence of foreign 
nationals, which are justified on grounds of public policy, public 
security or public health. It has now been replaced by directive 2004/38 
on the right of citizens of the union to move and reside freely within 
the territory of the Member States. The second directive contains 
provisions regarding restrictions on the right of entry and the right of 
residence on grounds of public policy, public security and public 
health.200 As mentioned the directive replaced directive 64/221 that 
apply to community nationals who resides or travels to another 
Member State.   

The case law on public security is sparse. It has been held that the 
Member States can make reference to public security when enacting 
protection against terrorism crime and espionage.201 Directive 2004/38 
contains provisions regarding state actions against individuals on 
grounds of public security.  Interesting is the remark found in directive 
64/221 on diseases and disabilities which may threaten public policy 
and public security. The first being drug addiction and the second 
profound mental disturbance.202 The possible situation with connection 
to this report is the criminal activities of a posted worker resulting in 

 
197 Article 30 EC 
198 Article 39 EC 
199 Article 58 EC 
200 See chapter VI of directive 2004/38.  
201 White, Workers, Establishment and Services in the European Union, page 92.   
202 See annex to directive 64/221.  
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his expulsion since he is regarded as a threat to public security. A 
situation that should not be frequently occurring.  

According to directive 2004/38 the only diseases that justify 
restrictions on the free movement with reference to public health are 
those that are classified as epidemic by the World health 
Organisation.203 Governments have tried to argue that imposed 
requirements restriction free movement were motivated by public 
health. This argument has been rejected by the ECJ.204 The commission 
has argued that the public health as a ground for derogation is bit out 
of date given the state of the European integrations.205 A posted worker 
may be stopped at the border with reference to public health. This 
actual happening seems highly unlikely.  

5.3.2 Public policy  
Here “public policy” referred to by the Treaty in article 46, as a mean 
to justify discriminatory measures will be examined.  In German the 
wording is “aus Gründen der öffentlichen Ordnung”, in French  “par 
des raisons d’ordre public”and finally in Swedish “allmän ordning”.  
The Treaty contains no definition of public policy. Public policy’s 
interpretation is left to the Court and the Member States. The concept 
of public policy  also occurs in directive 64/221 now replaced by 
Directive 2004/38. Also the PWD and the Service Directive contains 
the concept.  

Many judgements have concerned the interpretation of those 
directives.  directives. The first two directives will not primarily affect 
service providers that pursue their activities in the form of legal 
persons. The directive provisions however regulates the posted workers 
and set up standards which have to be met before, for example 
rejecting a by a service provider employed worker entry.  

Yvonne van Duyn was denied entry into England to take up work as 
a secretary with the church of scientology. The UK government 
considered the activities of the church socially harmful. The ECJ in the 
judgement, delivered in 1974, held that the concept of public policy 

 
203 See article 29 of directive 2004/38.  
204 Snell, Goods and Services in EC Law, page 177 f.  
205 White, Workers, Establishment and Services in the European Union, page 92 f 
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must be interpreted strictly when it in a community context is used, as 
justification of derogations to a fundamental freedom. The scope 
cannot be decided by one Member State alone without Community 
control. The circumstances that motivate the use of public policy can 
vary from time to time and from one Member State to another why the 
Member States are given an area of discretion.206 The Court’s judgement 
interpreted, the above-mentioned, directive 64/221.  

The Court in another case regarding the expulsion of the French 
citizen Bouchereau convicted in England for the possession of drugs 
interpreted the meaning of article 39(3). After citing Van Dyun the 
Court held that national authorities reference to public policy 
presupposes in addition to the disturbance that any breach of law is, a 
genuine and sufficiently serious threat to the requirements of public 
policy affecting one of the fundamental interests of society.207 The ECJ 
in another case found the argument that private security firms pose 
such a threat unfounded and thus not possible to justify an imposed 
requirement on place of business.208  

A certain magnitude has to be reached in order for something to be 
classified as being public policy. It has also since Bond been clear that 
economic aims cannot constitute grounds of public policy.209 The ECJ 
in Finalarte held that economic aims such as the protection of national 
businesses couldn’t justify restrictions on the free movement of 
services.210 The ECJ in Gouda, where the until then recognized public 
interest were listed repeted the statement from Bond and than held that 
ecnomic aims cannot be considered as public policy within the meaning 
of article 46.211 Both Bond and Gouda  were delivered by the Grand 
Chamber.212 Economic aims cannot constitute public policy whether or 

 
206 41/74 van Duyn [1974] ECR  1337, para 18 in particular.  
207 30/77 Bouchereau, [1977] ECR 1999, para 35, see also 36/75 Rutili  [1975] ECR 1219, para 
27 and 28. 
208 C-355/98 Commission vs. Belgium [2000] ECR I-1221, para 27-30.  
209 352/85 Bond [1988] ECR 2085, para 34.  
210 C-49/98 and others Finalarte [2001] ECR I-7831, para 39.  
211 C-289/89 Gouda [1991] ECR I-4007, para 11. 
212 Gouda was adjudicated by 11 and Bond by 13. Support of this conclusion is found in C-
289/89 Gouda [1991] ECR I-4007, para 11, in para 14 the until than recognized public interests 
are mentioned. The judgement was delivered by 11 judges the Bond judgement by 13 in 
contrast to Finalarte which was deliverd by 3. 
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not they can compose be fitted into an overriding requirements to the 
public interest remains unclear.213  

The Commission in a communication regarding directive 64/221 
stated that the scope of the concepts of public policy, public security 
and public health should not be limited by an attempt to give them an 
exact and exhausting definition. This however does not mean that the 
Member States are totally free to interpret the concepts.214  

The observant reader has noted that none of the mentioned 
judgements have concerned the interpretation of article 46. The ECJ in 
Omega established a connection between the mentioned judgements and 
the public policy of article 46. The factual circumstances concerned a 
decision by German police ban of laserdome with reference to public 
policy. In reply to the specific circumstances of the case ECJ held that 
Community law did not preclude that a laser game, involving fictive 
acts of homicide, was subject to national prohibition adopted the 
grounds of public policy by reason of the fact that it was contrary to 
the human dignity.215 The ECJ cited some of the here mentioned case 
law and established that public policy in the context of justifying a 
derogation from the free movement of services has to be interpreted 
strictly and cannot be decided by a single Member State.216 An Also in 
the context of article 46 may be relied upon only when there is a 
genuine and serious threat to a fundamental interest of society. There 
must also be a link between the threat, that has to be current, and the 
measure adopted in order for a justification to be accepted.217  

In order to be justified on the grounds found in the Treaty the 
measure has to be proportionate. If the aim can be achieved by a less 
restrictive measure than the ECJ will reject any attempt on 
justification.218 

 
213 In addition it can be added that Article 2 of the directive 64/221 it is held that public policy 
cannot be invoked to serve economic aims. The same is stated in article 27 of directive 
2004/38 which has replaced the previously mentioned directive. 
214 COM (1999) 372, The Council and the European Parliament on the special measures 
concerning the movement and residence of the citizens if the union which ar justified on 
grounds if public policy, public security or public health, directive 64/221 page 10.  
215 C-36/02 Omega [2004] ECR I-9609.  
216 C-36/02 Omega [2004] ECR I-9609, para 29 and 30.  
217 C-466/98 Commission v. the UK [2002] ECR I-9427, para 57.  
218 C-54/99 Eglise de scientology [2000] ECR I-1335, para 18.  
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There are examples where the ECJ have answered attempts by a 
Member State to justify their taken measure on grounds of public 
policy. In Centros it was argued, by the Danish government, that a 
requirement imposed on private limited companies to pay a minimum 
capital shares served a double purpose. First to reinforce the financial 
soundness of the companies in order to protect the public and second 
to protect all creditors against fraudulent insolvency due to the 
inadequate initial capitalization. The Court did not accept the argument 
as falling within the ambit of article 46’s public policy.219  

The ECJ in C-168/04 Commission v. Austria scrutinized a provision of 
the Austrian law regarding automatic refusal of entry and residence 
permit if the application was made after entry. It was considered as a 
disproportionate sanction. By not making it possible to adapt the 
situation to the situation of a legally posted worker the provision 
constituted a restriction to the free movement of services. The Austrian 
government argued that they should be able to control whether the 
person posed a threat to public policy or public security. The Court 
rejected the Austrian argument. It held that the entry without a visa 
constituted an offence, however the measure was disproportionate to 
the gravity of the offence and the fact that the posted worker was in a 
lawful position in his home state and also fulfilled the requirements of 
the Austrian rules on posting. Such a worker could not automatic be 
considered a threat to public policy and public security.220 In C-490/04 
Commission v. Germany concluded that a, in Germany, imposed 
obligation on foreign employment agencies to declare not only the 
placement of the worker but also any change in placement for the 
worker was discriminatory to foreign service providers. It held that the 
argument put foreword by the German government that the obligation 
was needed in order to carry out effective monitoring was not anything 
that could be covered by public policy, public security or public 
health.221 

Omega remains the only exception within the field of services where 
public policy has been successfully argued before the ECJ in the field 

 
219 C-212/97 Centros [1999] ECR I-1459, in particular para 32-34.  
220 C-168/04 Commission v. Austria [2006] ECR I-0941. 
221 C-490/04 Commission v. Germany [2007] ECR I-6095. 
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of services. Interesting is that the state action reviewed in the 
judgement do not seem to include any discrimination.  

5.3.3 Public Policy of the Posting Directive 
The PWD also contains the concept of public policy. According to 
article 3.10, the directive does not prevent, in compliance with the 
Treaty, the application of terms and conditions of employment on 
matters other than those regulated in the hard nucleus in the case of 
public policy provisions.  

The Commission in 2003 issued a communication on the 
implementation of the PWD.  The Commission in the communication 
expressed its views on how article 3.10 should be interpreted: It has to 
be interpreted bearing in mind the objective of the directive to facilitate 
the provision of services and there is a connection between the 
provision found in the directive and the public policy in article 46. The 
Commission mention case law concerning public policy of the Treaty 
and concluded that there is a concurrence between the two. The 
Commission also provided an example. Some rules on dismissal are to 
be considered as domestic public policy legislation. They cannot within 
an internal relationship be disregarded and a contract in breach of the 
rules would be null and void. These rules are however not classified as 
public policy provisions or mandatory rules within the meaning of 
article 7 of the Rome Convention. The concept within article 3.10 
covers provisions concerning fundamental rights and freedoms such as 
for example the freedom of association. The Commission also in the 
communication mentioned the declaration no 10 made by the Council 
and the Commission in connection with the adoption of the PWD.222  

The ECJ was confronted with the provision in Laval and as 
mentioned ECJ concluded the level of protection to be ensured the 
posted workers is limited to the hard nucleus of the PWD.223 The ECJ 
in Laval held that since the parties of the labour market, that is trade 
unions and others, are not governed by public law they cannot base 
their actions on the public policy as understood in the directive in order 
to justify collective actions. According to article 3.10, the Member 

 
222 COM (2003) 458 final page 12 ff.  
223 223 C-341/05 Laval un Partneri [2007] ECR I-11767, para 81. 



Work in progress not to be quoted 

64 

States are able to impose terms and conditions on the foreign service 
providers other than those in the hard nucleus in the case of public 
policy provision should be done by the Member States. 224 It is thus 
clear that the use of public policy in the PWD is reserved to the 
authorities of the Member States.  

The ECJ in the subsequent C-319/06 Commission v. Luxembourg made 
some introducing remarks concerning how article 3.10 of the PWD 
should be understood. The factual circumstances concerned the 
Commission’s application to the ECJ that it should declare that 
Luxembourg had failed to fulfil its obligation under the PWD and 
article 49 by among other things by classifying some legislation as 
mandatory provisions falling under public policy. The ECJ started by 
citing Arblade and the there made statement on how the Member States 
determine what rules are public-order legislation.225 It continued by 
holding that the public policy exception is a derogation from the free 
movement of services and as such its meaning cannot be determined 
by one Member State alone. The Court concluded that the subjects 
listed in the hard nucleus are exhaustive.  The Member States, as an 
exception, in compliance with the Treaty may apply terms and 
conditions of employment on other matters than the hard nucleus in 
the case of public policy provisions. The ECJ held that public policy in 
the context of the PWD, that is derogation from the exhaustive hard 
nucleus, should be interpreted strictly and also the scope cannot be 
determined by one Member State alone. However the mentioned 
consideration do not free the Member States from the obligations in 
the Treaty. In the following tests of provisions it is clear that even 
though the Member State in this case had regarded the provisions as 
public policy provisions they had to pass the usual restriction on the 
free movement of services test in order to be seen as compatible with 
the Treaty. The ECJ in the judgement also held that Declaration No 10 
of the Commission and Court as Community law and that it could be 
used when interpreting the PWD.226 The European parliament’s 

 
224 C-341/05 Laval un Partneri [2007] ECR I-11767, para 84.  
225 See C-369/96 Arblade [1999] ECR I-08453, paras 30-31. 
226 The ECJ in the judgement use and classify declaration No 10 as Community Law, see para 
3. See para 3. This document is something not accessible at the Law Library in Uppsala, which 
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committee on legal affairs has held that the ECJ should not rely on the 
statement not adopted by the parliament as co-legislator.227 Supposedly 
the Declaration was not published also not published until 2003.228     

The Court’s reasoning is the same as that used in earlier judgements 
concerning the directive 64/221 that also were used regarding article 46 
through the above mentioned judgement in Omega. There is in C-
319/06 Commission v. Luxembourg no reference to the article 7 in the 
Rome Convention. It seems from the judgement clear that there at 
least is no evident relationship between that provision and article 3.10. 
The Public Policy of article 3.10 should be seen as the Community law 
concept of public policy with resemblance found both in Treaty and 
also in secondary law.  

The private organs of the labour market have to comply with the 
hard nucleolus and there are limits on how to impose requirements 
outside of the hard nucleus they cannot be imposed through collective 
actions. The private parties of the labour market are thus not given the 
same opportunity as the Member States to justify their actions. 
 

5.3.4 Public Policy in the Service Directive 

The Service Directive contains remarks on public policy in the recital as 
well as in the actual articles. In the recital an opinion of how public 
policy has been interpreted by the Court is presented.     

“The concept of ‘public policy’, as interpreted by the Court of Justice, covers the 
protection against a genuine and sufficiently serious threat affecting one of the 
fundamental interests of society and may include, in particular, issues relating to 
human dignity, the protection of minors and vulnerable adults and animal 
welfare. Similarly, the concept of public security includes issues of public 
safety.’229 

 
since 1991 is one of the European Documentation Centre, it was also not reachable through 
any Internet resources. 
227 See European Parliaments Report on Challenges to Collective agreements in the EU 
30.9.2008, page 18.   
228 See Cremers, Conflicting interpretations of the Posting of Workers Directive, in  CLR News 
No 3/200, page 10-17. 
229 Directive 2006/123/EC on services in the internal market, recital 41.  
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The Service Directive’s recital shows clear references to the in the 
previous section mentioned case law. Public Policy is also included 
within overriding reasons to he public interest.230 All the features 
described in the case law of the previous section are found in the 
restated part of the recital.  

The Service Directive proscribes that Member State requirements 
on the access or exercise of a service activity must be non-
discriminatory, necessary and proportionate. In order to be necessary it 
must be justified by reasons of public policy public security, public 
health or the protection of the environment. The same applies for 
Member State imposed requirements on the provision of service 
activities.231 

The Member States have until the 28 of November 2009 to 
implement the Directive. Since the time limit has not yet expired no 
judgement exists, and thus the final effect of this directive has not yet 
been decided. The ECJ however made an interesting remark in C-
319/06 Commission v. Luxembourg. The ECJ established that the PWD 
will overrule the Service Directive in event of conflict and also that the 
legislative process preceding the adoption of the Service Directive 
cannot be used as fundament when the argument concerned regards 
the PWD. 232 A possible connection is to recital 86 of the Service 
Directive where reference is made to the PWD and it is there held that 
the Service Directive should not prevent terms and conditions on other 
areas than those within the hard nucleolus of the PWD. 

5.4 Private Actions Justified by the Treaty 

The internal market consists of different labour markets divided by 
Nation State borders. The regulatory competence of the private actors 
deviates from one Member State to another. The larger competence 
given to a private actor the larger the need for justification, in relation 
to Community law may be. Most of the Treaty’s provisions are aimed 
towards the Member States. This has however not stopped the ECJ 

 
230 See article 4.8. of the Directive and also recital 40. 
231 See article 16.  
232 C-316/06 Commission v. Luxemburg [2008] ECR I-0000, para 23. 
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from establishing that the Treaty binds not only the Member States but 
also their inhabitants.233 Likewise the provisions on justification are 
directed towards the Member States. The question thus occurs if 
private actors, such as trade unions, are able to justify their actions with 
reference to the Treaty. Article 46 wording refer to provisions laid 
down in law, regulation or administrative actions. Such measures can 
only be delivered by the State. Articles 39, 43 and 49 have all been 
awarded horizontal direct effect. Article 49 has to be regarded when 
private actors collectively regulate the provisions of services. 234 

The ECJ in Laval cited Bosman and there the Court remarked that 
nothing precludes private persons from relaying on the grounds found 
in the Treaty. 235   

It has been argued that it would be surprising if private persons 
were not allowed to justify their actions on the grounds mentioned in 
article 46, especially since Bosman where they were allowed to do so 
concerning free movement of workers.236 Several authors seem to be of 
the opinion that private persons only are able to justify their actions 
when collective regulating conditions of employment in a collective 
manner. The private actors are then fulfilling a “semi-public” regulatory 
function.237 

The need for private actors to justify their actions through the 
grounds of the Treaty might be limited. This since the occurrence of 
private measures, which contain Community relevant discrimination 
should be rare.  

It has, as mentioned, been argued that private actors are able to 
justify their actions with reference to the Treaty. Can the same 
conclusion be drawn after the clarification of ECJ regarding the public 
policy found in article 3.10 of the PWD. Above it has been concluded 
that there are several similarities between “Treaty” public policy and 

 
233 See chapter 2.  
234 C-341/05 Laval un Partneri. ECR I-11767, para 98, see also C-438/05 Viking Line [2007] 
ECR I-779, para 56-66. C-281/98 Agonese [2000] ECR I-4139 
235 C-415/93 Bosman [1995] ECR I- 4921, para 86.   
236 Snell, Goods and Services in EC law, page 173.  
237 First put forward Fernandez, in Re-Defining Obstacles to the Free Movement of Workers, 
E.L. Rev. 1996, see also White, Workers, Establishment, and Services in the European Union 
and Snell, Private Parties and Free Movement of Goods and Services in Services and Free 
Movement in EU law, by Adenas and Roth, page 231. 
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“PWD“ public policy. The statement regarding public policy is 
delivered in the part of the Laval judgement that concerns the PWD. 
The conclusion in Bosman is clear and was delivered by eleven judges. 
Therefore the interpretation of the PWD should not have overturned 
the conclusion regarding the grounds found in the Treaty.  

There is thus a difference between private actors possibilities to 
refer to the concept of public policy dependent on if it concerns the 
PWD or the Treaty. The PWD coordinates the Member States law 
surrounding the posting of workers. The hard nucleus is an exhaustive 
list and the exception found in article 3.10 of the PWD is not accessible 
to private actors. Even if private persons may justify their actions those 
situation should be rare especially since the situation has to be another 
than those covered by the PWD.  

  One wonders if the ECJ presupposed that PWD assumes that the 
primary regulator of terms and conditions of employment is the 
legislator. This assumption must be considered as false at least 
concerning the labour markets of the Nordic countries. Not 
recognizing the trade unions right to refer to article 3.10 is insensitive 
to the organisation of the labour market chosen by these Member 
States. This insensitiveness is not displayed when it comes to the 
Treaty. The conclusion in the Laval judgement can be said to create an 
asymmetry in the system between the Community and the national 
labour markets.  

5.5 Concluding remarks on Treaty justification  
The in the Treaty proscribed grounds for justification are as noted to 
be applied strictly. The most known example of when the ECJ has 
accepted a restriction with reference to public policy is Omega.  In the 
case law concerning posting of workers the ECJ has identified several 
restrictions that have needed to be justified on the grounds public 
policy, public security or public health.  

The aim of creating a fair climate of competition and the protection 
of workers are not considered to fit in within the grounds of the 
Treaty. Labour law regulations are often adopted in order to secure the 
protection of workers and also a fair climate of competition. The 
Member States but also private parties have to be observant so that 
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they do not discriminate since such measures cannot be justified on 
such grounds.  

The ECJ seem to attribute the same meaning to public policy 
provisions found in the PWD as found in the Treaty. One difference is 
that private persons cannot justify their actions by reference to this 
provision. Article 3.10 is contributing limiting properties of the PWD 
for the trade unions. The hard nucleus is an exhaustive list, a ceiling 
and not a roof. In principle no other terms and conditions can be 
imposed on the posting workers. When wanting to impose conditions 
outside the hard nucleus the only possible way is through reference to 
public policy provisions. The Member States and also the private actors 
had a wider base for justifying their action before the posting directive. 
Before the entering into force of the PWD such requirements could be 
justified by protection of workers and also the prevention of unfair 
competition. Notable is that a different assessment is done regarding 
measures imposed in order to, in accordance with article 5 PWD, 
ensure the posted workers the conditions within the hard nucleus.238  

Restrictions are defined from the perspective of the service provider 
or consumer of services239. The grounds found in the Treaty are neither 
concerned with the interests of the entrepreneur or the worker. The 
grounds here examined justify the most community hostile measures, 
discrimination on the grounds on nationality. The grounds have to be 
interpreted strictly something that serves a Community interest of 
keeping these measures few. The grounds also serve the interest of the 
Member States. The Member States have an interest of protecting the 
values of special importance to them. Here they are given a limited 
possibility to do so. 

 
238 See C-60/03 Wolff & Müller [2004] ECR I-9553.  
239 See above section 5.4. 
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6 Public Interest Justification 

6.1 Introduction 
The previous section examined justification on the grounds found in 
article 46. A reading of the Treaty can leave the examiner with the 
impression that the Treaty’s grounds are the only ones able to justify 
restriction on the free movement of services. The ECJ has in its given 
role as the final interpreter of Community law created, a from the 
Treaty, independent way of justifying restrictions on the free 
movement of services.  

The ECJ in Van Binsberger, delivered in 1974, held that due to the 
particular nature of services specific requirements imposed on persons 
providing services could not be considered incompatible with the 
Treaty where they had as their purpose the application of professional 
rules justified by the public interest.240 No reference was made to the 
explicit grounds of article 46 in that judgement and this process of 
justifying restrictions on the free movement of services has developed 
over time.  

The introducing questions are similar to those put forward in the 
previous section: When is it necessary to make reference to a public 
interest and how should the concept of public interest be understood?   

6.2 The Procedure 
Restricting measures are not all non-compatible with the Treaty. This 
section will establish how such measures can be justified and thus 
compatible with the Treaty.  

The development of justification has run parallel to that of the 
development of restrictions. The ECJ in 1982 in Webb held:  

 
240 33-74 Van Binsberger [1974] ECR 1299, para 12. In the English version the term, general 
good is used, the German and the Swedish versions on the other hand uses, public interest. 
“die sich aus der anwendung durch das Allgemeinuntresse gerchtfertiger berufsregelugngen, “ 
om dessa krav är grundade på tillämpningen av sådana yrkesregler motvieras av allmän 
intresset.”    
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“The freedom to provide services is one of the fundamental principles of the Treaty 
and may be restricted only by provisions which are justified by the general good and 
which are imposed on all persons or undertakings operating in the said state in so far 
as that interest is not safeguarded by the provisions to which the provider of the 
service is subject in that member state.”241 

The, for the Community, fundamental principle of free movement of 
services may only be restricted by provisions justified by a public 
interest.242 In the sections above on restriction it was showed that a 
restriction at the time of Webb (1981) meant a need to establish some 
form of discrimination. If not as discriminating that it had to be 
justified by the Treaty it could be found to be compatible if justified by 
a public interest.  

In Säger, delivered in 1992, the ECJ broadened the concept to 
include all sorts measures with restricting effect. The judgement also 
delivered a formula on how to justify a restriction on the free 
movement of services. 

 
“As a fundamental principle of the Treaty, the freedom to 
provide services may be limited only by rules which are justified 
by imperative reasons relating to the public interest and which 
apply to all persons or undertakings pursuing an activity in the 
State of destination, in so far as that interest is not protected by 
the rules to which the person providing the services is subject 
in the Member State in which he is established. In particular, 
those requirements must be objectively necessary in order to 
ensure compliance with professional rules and to guarantee the 
protection of the recipient of services and they must not exceed 
what is necessary to attain those objectives.”243 

 

If listed the Court’s criterions that a measure has to satisfy in order to 
be justified boils down to four. The measure has to be: 
 

 
241 279/80 Webb [1981] ECR 3305, para 17. 
242 The English quote uses the term “general good”, however the German and the Swedish 
versions use terms which can be translated to public interest.  
243 C-76/90 Säger [1991] ECR I-4221, para 15. 



Work in progress not to be quoted 

72 

• Justified by a public interest  

• Applied to all persons operating within the territory 

• The interest is not safeguarded by the home state 

• The requirement is appropriate for attaining the objective and 

do not go beyond what is necessary.  

There are obvious similarities with the later so-called Gebhard-formula, 
which is said to apply to all four freedoms.244 The Gebhard judgement 
concerned a lawyer who had established himself in Milan where he 
started to use the title “avvocati”. The use of the title lead to a reaction 
from the Milan bar association and the ECJ later delivered a 
preliminary ruling concerning the right of establishment. The basic 
discrepancy between Säger and Gebhard formulas lies in the first’s 
adaptation to the special nature of border-crossing services. The service 
is temporary and the provider will return once it has been performed. 
His activities remain under the influence of his home state. 
Recognizing that a service provider might have to fulfil requirements of 
his home state as well as those of the host state is the difference 
between the two formulas. The public interest doctrine has been 
upheld in an almost endless number of judgements regarding moving 
service providers and the ECJ in those judgements always regarded the 
requirements in the home state. 245  In the field of posting of workers a 
blank reference to the Gebhard-formula may be misleading since it 
disregards the fact the service provider is affected by two legal systems 
simultaneously.  

Inherent in the formula is a limitation of its the field of application. 
Only measures, which are applied to all persons within the territory, are 
covered. Such discriminatory measures as were identified in above in 
section 5.2.8 cannot be justified with reference to a public interest.  

 
244 C-55/94 Gebhard [1995] ECR I-4165, para 37. 
245 C-43/93 Vander Elst [1994] ECR I-3803, para 15, C-272/94 Guiot [1996] ECR I-1905, para 
11, C-369/96 Arblade [1999] ECR I-08453, para 34, C-165/98 Mazzoleni [2001] ECR I-2189, 
para 25, C-131/01 Commission v. Italy [2003] ECR I-01659, para 28 and C-445/03 
Commission v. Luxembourg [2004] ECR I-10191, para 21.  
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The use of a public interest justification is as frequent in the 
judgements as that of identifying a restriction. Restrictions making the 
provision of services less attractive as well as measures that constitute a 
total negation of freedom to provide services may be justified by an 
overriding requirement to public interest.246 

6.2.1 Public interest 
The judgement preceding Säger in the European Court Reports is 
Gouda.247 The judgements factual circumstances concerned broadcasting 
of television programs. In the judgement the ECJ made a list of the 
different overriding requirements to the public interests, which it had 
previously recognized. The recently adopted Service Directive also 
contains the concept of overriding requirement to the public interest 
and its recital lists the Courts previously recognized interests and in 
article 4.8 there is a definition of the concept.248  

The overriding requirements of public interest are special interests 
that have been regarded as so important that they can infringe the 
fundamental freedoms. The list contains different subjects from the 
protection of consumers to environmental concerns. The assessment 
of determining compatibility of a measure with reference to a public 
interest always contains an act of balancing in order to determine if the 
questioned measure is proportionate. The bowls of the scale contain at 
one side the freedom to provide services and in the other the special 
overriding requirement to the public interest. The assignment for the 
jurists is to strike a balance between the two opposing interests.  

Not all public interests have a clear labour market connection but 
some do and in the following a detailed examination of the lines of 

 
246 See for example C-493/99 Commission v. Germany [2001] ECR I-8163.  
247 C-288/89 Gouda [1991] ECR I-4007, para 14.  
248 See and recital para 40 the in article 4.8 listed definition is as follows.  
‘”overriding reasons relating to the public interest’ means reasons recognised as such in the 
case law of the Court of Justice, including the following grounds: public policy; public security; 
public safety; public health; preserving the financial equilibrium of the social security system; 
the protection of consumers, recipients of services and workers; fairness of trade transactions; 
combating fraud; the protection of the environment and the urban environment; the health of 
animals; intellectual property; the conservation of the national historic and artistic heritage; 
social policy objectives and cultural policy objectives”  
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reasoning surrounding the overriding requirements to the public 
interest that affect the labour market will be presented.  

6.2.2  Protection of Workers 
The protection of workers was first recognized as an overriding 
requirement to the public interest in Webb.249 It is the public interest  
with closest connection to the Member States’ organisation of the 
labour market.  

One introducing question is which workers do the overriding 
requirement concern; the posted workers or the workers of the host 
state? Are their interests concurring or deviating? Does the protection 
of workers cover both groups’ interests? Even if the posted workers, 
according to the ECJ, do not gain access to the labour market, the 
individuals populating the two groups can be considered as 
competitors. They may even work at the same building site or at the 
same company. A high level of worker protection for the posted 
workers could serve the interest of the workers of the host state since it 
would not put pressure at their protection levels. A worker may not be 
posted because his employer finds the levels discouraging and in 
consequence there of chooses not to make a trans-national offer. 

In this section some lines of reasoning from the judgements will be 
presented and examined in order to outline a picture of how to 
understand the usage of protection of workers as a ground for 
justifying restrictions. The balancing act of the sometimes opposing 
interests of free movement and worker protection will be highlighted in 
order to enable one to visualise proportionality assessment.  

Both judgements Webb and Seco contain acts of balancing. In Webb 
the protection of workers was first recognized. It was held that 
licensing the provision of manpower was a legitimate choice of policy. 
In order to be able to refuse licences when the activities could harm the 
good relations on the labour market or when the interests of the work 
force affected was not adequately safe guarded. The licence 
requirement would only be proportionate to the aim of protecting the 
workers when consideration was shown to the demands imposed in the 

 
249 279/80 Webb [1981] ECR 3305, para 19. 
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home state.250 The last mentioned step suggests that it was the 
protection of the posted workers that was in focus, since the conditions 
of the home state would not be of interest of the workers in the host 
state. The recognition of potential harm to the good relations of the 
labour market however seem to connect to the interest of the national 
workers. In Seco delivered in 1982 the ECJ concluded that a general 
requirement imposed to pay social security fees was not an appropriate 
mean since it was unlikely to make the employer comply with minimum 
wage legislation and was not to any benefit for the posted workers. The 
Luxembourg government had argued that the requirement to pay fees 
was justified since it compensated the economic advantages achieved 
by not complying with minimum wage legislation. The argument was 
rejected by the ECJ.251 Also here the interests of the posted workers 
seem to have been at the forefront of the ECJ. In Rush Portuguesa the 
ECJ did not to any extent discuss if the restriction was justified by the 
protection of workers.252  

The balancing act continued also in the cases adjudicated after Säger. 
The restricting working permits of Vander Elst (1994) went further than 
necessary and thus were not justified by the protection of workers. The 
working permits went to far since the four Moroccan workers were 
lawfully residing in the host state during their stay. The posted workers 
never sought access to the French labour market. The permits aimed at 
regulating the access of third country nationals to the French labour 
market.253 The ECJ seems primarily concerned with the posted workers’ 
protection and their ability to perform the services intended. 

 Guiot concerned the requirement to pay “timbres-intempéries” and 
“timbres-fidelite”. The ECJ, specified the public interest as being the 
social protection of the workers in the construction industry. The obligation 
to contribute to the funds was not justified when the workers in 
question – being the posted workers – received protection through fees 
paid in the home state.254 

 
250 279/80 Webb [1981] ECR 3305, in particular paras 19-20. 
251 62 and 63/81 Seco [1982] ECR 223, paras 10 and 13.   
252 C-113/89 Rush Portuguesa [1990] ECR I-1417. 
253 C-43/93 Vander Elst [1994] ECR I-3803, paras 19-22.  
254 C-272/94 Guiot [1996] ECR I-1905, in particular paras16-17.  
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The in 1999 delivered Arblade contained several questions and 
different acts of balancing. Regarding minimum wage, nothing is said 
concerning justification of the actual application of the host state 
minimum wage. This since it was not considered a restriction and thus 
not needed to justify. The ECJ concerning the obligation to contribute 
to funds repeated its findings from Guiot. The judgement is equally 
clear that it was the protection of the posted workers that was the 
concern of Court. The final question concerned the obligation to 
contain social and labour documents, something that was considered as 
a restriction on the free movement of services. However, justifiable by 
the overriding requirement of the public interest that is the social 
protection of workers. In absence of such system as is provided for in 
article 4 of the PWD the retention of certain documents may be the 
only appropriate mean of enabling a control of certain terms and 
conditions of employment.255 According to the article the Member 
States are to establish a liaisons office and information on employment 
conditions should be provided free of charge. The question of 
documents returned in C-490/04 Commission v. Germany where the 
Commission argued that Germany had failed to fulfil its obligation 
under article 49 and the PWD by requiring that certain documents were 
to be translated into German. The Commission argued that the 
obligation to translate documents was made superfluous by the system 
for co-operation imposed by article 4 of the PWD.  The claim was 
rejected by the ECJ. The monitoring would be next to impossible if no 
documents in the language of the host state existed.256 Provisions of this 
kind enable a control and thus also an effective enforcement of the 
national rules imposed on foreign service providers. They seem to pass 
the ECJ needles eye of justification.  

Finalarte from 2001 was the preliminary ruling for no less than nine 
cumulated cases and contains detailed reasoning concerning 
justification on the ground of worker protection. The first question was 
whether or not article 49 prevented the application of provisions in 
universally applicable collective agreements, which obliged posting 
companies to contribute to a common fund for vacation. Such an 
obligation was established as a restriction, which could be justified by 
 
255 C-369/96 Arblade and C-376/96 Leloup [1999] ECR I-8453. 
256 C-490/04 Commission vs. Germany [2007] ECR I-6095. 
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an overriding requirement to the public interest. However the 
provisions needed to confer a genuine benefit for the posted workers that 
significantly added to their social protection. The Court itself 
exemplified such advantages as the right to more holiday and higher 
daily allowance. When determining if the provision conferred an actual 
additional benefit the national court had to consider if the posted 
workers after they had returned to the home state could claim their 
right from the fund, in particular the formalities concerning such a 
claim. If, after these considerations had been regarded, the national 
court considered that the provisions conferred a genuine benefit it also 
had to be proportionate. The Court also held that article 49 and 50 did 
not prevent a Member State from extending legislation on holiday to 
the posted workers. The ECJ in the judgement clearly stated that it was 
the protection of the posted workers that could justify the restriction.257 

The Commission later sought a declaration from the ECJ that the in 
Finalarte scrutinized legislation breached article 49. The ECJ in C-
490/04 Commission v. Germany upheld the judgement in Finalarte. The 
Commission had only argued in the lines of a literal interpretation and 
thus not considered if the provisions conferred an actual benefit for the 
posted workers and if it was proportionate. The ECJ rejected the claim 
made by the Commission.258 

In Mazzoleni the application of minimum wage was considered a 
restriction on the free movement of services. In certain situations the 
applications of such rules would be not proportionate to the goal of 
worker protection. National authorities had to, before applying such 
legislation, see to that it was necessary and proportionate.259  The ECJ 
here concluded that the application of minimum wage was possible to 
justify.  

In Portugaia the first question referred by the German court was 
formulated as to deliver a clarification as to which workers were 
concerned by the overriding requirement to the public interest that is 
the protection of workers. The court asked if the social protection of 
the workers also included the protection of the national industries and 
the reduction of internal employment for the purpose of preventing 
 
257 C-49/98 and others Finalarte [2001] ECR Page I-07831.  
258 C-490/04 Commission vs. Germany [2007] ECR I-6095, para 50.  
259 C-165/98 Mazzoleni [2001] ECR I-2189. 
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tensions on the labour market. After citing its previous case law where 
the protection of workers had been recognized the ECJ repeated the 
above-examined statement that Community law in principle does not 
prevent the application of minimum wage regulation on service 
providers.260 The ECJ then drew the conclusion that the application of 
minimum wage legislation on foreign service providers pursues the 
public interest of protection of workers. The application may however 
not always be motivated. Even if pursuing a public interest the 
application of minimum wage needs to confer a genuine benefit for the 
protection of the posted worker. That question is left by the ECJ to be 
determined by the national court.261 

In Wolff & Müller the justification of provisions of liability as 
guarantor of an undertaking who had used a sub contractor, for the 
payment of the minimum wage to an employee of the subcontractor 
was dependent on if there was any actual benefit for the worker and no 
such benefit existed if the posted worker was protected by similar 
regulation in the home state.262 

C-445/03 Commission v. Luxembourg concerned a requirement of 
working permits for posted workers, who were non EU-citizens. The 
ECJ held that the protection of workers could justify such a restriction, 
but in this case it was not adequate. It then provided an example of less 
intervening measures. Such as the obligation to in advance notify local 
authorities of the presence of the workers and the assumed duration of 
their stay, a less restrictive and as effective measure. The condition 
imposed for issuing a collective work permit that the worker had to 
possess an indefinite contract of employment concluded six months 
before the posting also went beyond what was necessary. A condition 
of that kind could, considerably, complicate the posting of third 
country nationals, especially for newly started undertakings.263  

The Court in C-168/04 Commission v. Austria held that the EU-
posting confirmation imposed on posting workers who were non EU-
citizens was not an appropriate mean for attaining the protection of the 
posted worker. This by making the issuance of the posting 

 
260 See section 5.3.3.  
261 C-164/99 Portugaia Construcoes [2002] ECR I-787. 
262 C-60/03 Wolff & Müller [2004] ECR I-9553. 
263 C-445/03 Commission v. Luxembourg [2004] ECR I-10191. 
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confirmation depend on a general observance of Austrian wage and 
conditions of employment without any consideration shown to the 
conditions of the home state. The confirmation also presupposed an 
employment contract of at least one year, which went beyond what was 
required.264 The same arguments can also be found in C-244/04 
Commission v. Germany.265  

Also in Laval the here examined findings are repeated.266 This 
statement was made after the ECJ has failed the Swedish lex Britannia. 
The provision enabled the Swedish trade unions to ensure the posted 
worker a wage found in a Swedish collective agreement is ensured.  
 

6.2.3 Prevention of unfair competition  
The questioned legislation in Wolff & Müller regarding liability as a 
guarantor for an undertaking’s subcontractor’s employees was, 
according to the referring court, motivated by the will to protect the 
national labour market. Such legislator intention does not automatically 
confer a non-compatibility with Community law onto the provision. 
The national court, according to the ECJ, had to examine if the 
provision conferred an actual benefit for the posted workers.267 Some 
intervening parties, including the Commission, argued that this was the 
case since the employee due to the legislation had another, probably 
more solvent, party towards which the wage claim could be directed. 
Thus the legislation conferred an actual benefit for the posted 
workers.268 

The national legislation aimed to prevent unfair competition 
meaning the payment of wages lower than minimum. This could serve 
as an overriding requirement to the public interest capable of justifying 
a restriction on the free movement of services.269 The protection of 
unfair competition seems to be recognized as an independent 
overriding requirement to the public interest. The ECJ also in the 

 
264 C-168/04 Commission v. Austria [2006] ECR I-9041. 
265 C-244/04 Commission v. Germany [2006] ECR I-885. 
266 C-341/05 Laval un Partneri [2008] ECR I-11767, para 109.  
267 C-60/03 Wolff & Müller [2004] ECR I-9553, para 38.  
268 C-60/03 Wolff & Müller [2004] ECR I-9553, para 34 and 40.  
269 C-60/03 Wolff & Müller [2004] ECR I-9553, para 41.  
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judgement held that the right to minimum wage is a part of the worker 
protection. The prevention of unfair competition through respect of 
the minimum wage regulation seems to be closely connected to the 
protection of workers.  

In the PWD’s preamble, recital 5, it is stated that the promotion of 
trans-national services requires a fair climate of competition. The ECJ 
clarified this in Laval through its interpretation of the PWD. The ECJ 
held that the hard nucleus of the PWD aims at creating a climate of fair 
competition. The hard nucleus also rules out unfair competition by a 
service provider through the application of the lower level terms and 
conditions of employment of the home state.270 

The ECJ in the both mentioned judgements interpreted the PWD 
and in the first one it introduced that the prevention of unfair 
competition as a public interest. It seems however that this is 
something that will be sparsely needed since unfair competition, 
according to the ECJ, is ruled out by the hard nucleus of the PWD.  

One can note that the recognized public interest of prevention of 
unfair competition is mentioned in the recital of the Service Directive 
but not in the actual article where the Directive defines its owns 
concepts.271  

6.3 Effects of Coordination 
In December 1996 the Council and the Parliament adopted the PWD 
and the Member States were given until the end of 1999 to implement 
it. Most of the, in this report, mentioned judgements have concerned 
factual situations prior to that date. The ECJ has therefore not applied 
the directive in the judgement.272 Some of the recent cases have also 
concerned posting of non EU-nationals a situation not covered by the 
PWD. Although adopted in the 1996 there are even today only a few 
judgements actually interpreting the PWD.273   

 
270 C-341/05 Laval un Partneri, [2007] ECR I-11767, para 74-75.  
271 Compare recital 40 and article 4.8 of 2006/123 Service Directive and see also C-60/03 
Wolff & Müller [2004] ECR I-9553, para 41.  
272 See for example. C-165/98 Mazzoleni [2001] ECR I-2189, para 17.  
273 To my knowledge they are Wolff & Müller, C-341/02 Commission v. Germany, Laval, 
Rüffert, and C-319/06 Commission v- Luxemburg.  
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The ECJ has recently delivered three judgements clarifying how to 
interpret the PWD, Laval, Rüffert and C-319/06 Commission v. 
Luxembourg. In this section the effect of the PWD in the process of 
justifying of a restriction on the free movement of services with 
reference to the public interest of protection of workers will be 
examined. As mentioned the PWD do not harmonize but rather co-
ordinates posting of workers between the Member States.274  

A search for patterns in the language of the ECJ shows that there 
are differences as to the formulations used when describing how 
restrictions can be justified.275 The usage of the different general 
formulations has not resulted in any factual difference in the 
justification assessment made by the ECJ.  

In Laval the ECJ concluded that the right to take collective action by 
which foreign entrepreneurs are forced to sign the collective agreement 
for the building sector may make the provision of such services less 
attractive. In other words a restriction on the free movement of 
services. The collective agreement contained more favourable 
provisions than the legislation within the hard nucleus and also 
provisions on other matters. The restricting effect of the collective 
actions was enforced by the obligation to negotiate in order to 
determine the wage of the posted workers.276 The trade unions claimed 
that the aim of the collective action was to protect the workers. The 
ECJ replied that a collective action aimed at ensuring the posted workers 
certain levels of protection, in principle, falls within the protection of 
workers. The ECJ then failed the collective action twice. First due to 
the specific obligations of the collective agreement that were not 
justified by the objective of protection of workers. Second the public 
interest of the protection of workers could not justify collective action, 
which required the foreign entrepreneur to enter negotiations that 
formed a part of a national context and which lacks provisions making 

 
274 An example of a harmonizing directive is 77/187 on the approximation of the laws of the 
Member States relating to the safeguarding of employees' rights in the event of transfers of 
undertakings, businesses or parts of businesses. 
275 An interested reader may compare C-43/93 Vander Elst [1994] ECR I-3803 para 16, C-
369/96 Arblade [1999] ECR I-08453 para 34 and C-445/03 Commission v. Luxembourg 
[2004] ECR I-10191 para 21.  
276 C-341/05 Laval [2007] ECR I-11767, para 99 and 100. 
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them foreseeable.277 The conclusion was an effect of the PWD. The 
Court had earlier on in the judgement held that the level of protection 
guaranteed the posted workers, in principle, is limited to the hard 
nucleus provided by the PWD unless they enjoy more favourable 
conditions in their home state. The service provider can also by his own 
accord conclude a, for his workers, more favourable collective 
agreement.278 The ECJ made no assessment as to whether or not the 
conditions found in the collective agreement conferred an actual 
additional benefit for the posted workers.  

Rüffert is another judgement delivered in 2008 that contain an actual 
interpretation of the PWD. The factual circumstances, as mentioned, 
concerned Lower Saxony’s law on public procurement. According to 
the law the undertaking awarded the contract was obliged to see to that 
the workers were provided wage at the levels of the local collective 
agreement, an agreement not made universally applicable.279 The 
company also undertook to see to that the same applied for the sub-
contractors used. The ECJ in the preliminary ruling interpreted both 
the PWD and article 49. First the focus was on whether or not the 
minimum wage was imposed in a by the directive proscribed way. The 
answer was negative and therefore it could not be considered minimum 
wage in the meaning of the directive. Such rates of pay could therefore 
not be imposed on the foreign service providers. In addition the 
application of the regional collective agreement was found to be a 
restriction on the free movement of services. If the service provider 
have to apply a higher level of wage than applied in the host state  he 
might find it less attractive to provide services there.280 Not only 
workers performing public contracts could be said to need the higher 
rate of pay. The ECJ did not consider if an application of the local 
agreement conferred an actual benefit for the posted workers.  

C-319/06 Commission v. Germany as mentioned above contains several 
general remarks on the article 3.10 and the concept of “public policy 

 
277 Ibid para 108-110. 
278 Ibid para 81. 
279 There is a connection here to ILO 94 a convention proscribing that the workers are 
awarded the protection of the local agreement. The convention, which has not been ratified by 
Germany was not mentioned by the ECJ and seem to be disregarded.  
280 C-346/06 Rüffert [2008] ECR I- paras 31-40.  
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provisions”.281 The judgement also contains a material scrutiny of  some 
Luxembourgian provisions that was had held to be public policy 
provisions. The first question concerned the obligations found in 
another directive to provide the worker with a written contract of 
employment. The Court held to impose such a requirement was not in 
accordance with article 3.10, since it was not applied in accordance with 
the Treaty. The obligation was already imposed in the home state.282 
The same was applied also to the regulations on part-time and fixed-
term work, which were also found in a directive.283 Luxembourg had 
also held that the some regulations on collective agreements were part 
of the public policy provisions. The ECJ concluded that the rules on 
how collective agreements are concluded are not to be considered as 
public policy provisions.284  

A difference compared to the previous case law lies in the fact that, 
no assessment, what so ever, is made of whether or not the provisions 
confer any actual benefit for the posted workers. The justification 
process in the judgements preceding the PWD has almost always 
included the question if the assessed measure confer an actual benefit 
to the posted workers. If so and proportionate than it could be found 
to be compatible with the Treaty. The question of additional protection 
was often the decisive factor when determining the compatibility with 
the Treaty. 

 A comparison with the Viking judgement is obvious. The 
judgement also concerned the balancing of a trade union’s collective 
action against a fundamental freedom. The judgement concerned the 
right to establishment. The freedom is not affected by the PWD why it 
was not applied or interpreted. Above it was mentioned that the ECJ 
concluded that the actions by the FSU and the ITF constituted 
restrictions on the right of establishment. The ECJ then moved on to 
the question of if the collective actions were justified. A separation was 
made between the actions taken by the FSU and those taken by the 
ITF. After presenting a slightly rephrased Gebhard-formula the ECJ 
concluded that the protection of workers is one such public interest 

 
281  See above section 6.3.3. 
282 C-319/06 Commission v. Luxembourg [2008] ECR I-0000, para 43-44, in particular.   
283 Ibid para 60. 
284 Ibid para 67-68.  
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that can justify such a restriction. The community has both an 
economic and a social purpose. The final assessment of the actions 
compatibility with Community law was passed on to the national court. 
It was to decide if the actions pursued the objective of protecting the 
workers. The national court was given some guidelines on how this 
assessment should be done. The collective actions of the FSU aimed at 
protecting the jobs and conditions of employment for the members of 
the FSU could be regarded as falling within the objective of protecting 
the workers. A limitation was than introduced. If the jobs and 
conditions of employment were not jeopardized or seriously threatened 
the collective action could not be aimed at protecting the workers and 
thus not justified. The jobs and conditions would not be threatened if 
the company in a binding agreement undertook to guarantee the jobs 
and conditions. If established that the jobs and conditions were actually 
threatened than the action also had to be proportionate and it would 
not be proportionate if other means at the trade unions disposal had 
not been used.285 

 Could another conclusion have been drawn in Rüffert, if the PWD 
had not been adopted? The outcome would be uncertain but it is at 
least possible to argue in another direction than the one chosen by the 
ECJ. Regardless of the PWD the Saxon law would  have been classified 
as a restriction on the free movement of services. But Community law 
does not preclude the Member States from extending their law and 
collective agreements on minimum wage onto all service providers 
operating within their territory. Lower Saxony had chosen to impose 
this requirement when awarding public contracts. Although not 
universally applicable the application of the collective agreement could 
have been held to pursue the public interest of protection workers. If 
the application conferred an actual benefit for the posted workers than 
it could be held to be compatible with article 49. Such reasoning should 
not be to far-fetched if one regards the case law as before the PWD.  

The effect of the directive is that since the overriding requirement 
of the public interest, protection of workers, has been provided for 
through the PWD all further protection is unnecessary and thus a 
restriction not possible to justify, at least not with reference to the 

 
285 C-438/05 Viking Line [2008] ECR-I 779.  
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protection of workers. This conclusion leaves the question of how 
article 3.7, which states that the hard nucleus shall not prevent 
application of terms and conditions, which are more favourable for the 
workers, should be understood. The ECJ in Laval held that the 
Member States cannot make the provision of services conditional of 
the observance of terms and conditions of employment that go beyond 
the mandatory rules of minimum protection. Within the hard nucleus the 
directive expressly lays down the level of protection.286 As mentioned 
the ECJ then concluded  that the protection of the posted workers, in 
principle is limited to the hard nucleus.287  This was repeated in Rüffert 
and the ECJ is even clearer in the later C-319/06 Commission v. 
Luxembourg where it stated the hard nucleus “sets out an exhaustive 
list”.288 The conclusion seem to be that the article 3.7 does not increase 
the possibilities for the Member States to impose requirements on the 
service providers outside the hard nucleus. Article 3.7 is degraded to an 
appendix without function but a possible reminder of something no 
longer needed.  

In Wolf & Müller the Court also interpreted the PWD. The 
judgement concerned the liability as guarantor for the claim of 
minimum wages of a worker employed by a subcontractor. There a 
condition for justification was that the measure conferred an actual 
benefit for the posted workers.289 A difference between Wolff & Müller 
and Laval and Rüffert was that the first did not concern regulation 
within the “hard nucleus” but rather how it should be enforced. The 
PWD in article 5 merely states that the Member States shall take 
appropriate measures in the event of failure to comply with the 
directive. The Member States are given considerable freedom on how 
to ensure this.  

The PWD affects justification of restrictions on the free movement 
of services, since the directive provides the level of protection needed 
by the posted workers and also how to impose those levels on the 
posted workers. Laval holds that the protection of workers can justify a 

 
286 C-341/05 Laval [2007] ECR I-11767, para 79 and 80 it was repeated in C-346/06 Rüffert 
[2008] ECR I-0000, paras 32-34. 
287 Ibid, para 81. 
288 C-319/06 Commission v. Luxembourg [2008] ECR I-0000, para 26.  
289 C-60/03 Wolff & Müller [2004] ECR I-9553, para 38. 
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restriction in the form of the trade union action. But due to the Posting 
Directive it is unclear what demands can be put foreword in the 
following collective agreement. It seems that a trade union action 
aimed at closing a collective agreement containing only provisions on 
wage that are fixed at a certain level could be deemed compatible with 
the Treaty, at least in Sweden where no other regulation on wage exists. 
But does the inclusion of provisions regarding working time and 
vacation, a field were legislation exist make that collective action 
unlawful. If so does it matter if those provisions are more or less 
favourable for the posted worker than that provide for in legislation.  

6.4 Absolute restrictions  
Some national measures have the effect of rendering it impossible to 
provide services in another Member State. A requirement of such kind 
is that the service provider must have its seat or a place of 
establishment within the Member State. Such measures apply equally to 
all wishing to provide services, and thus are not seen as 
discriminatory.290 Thus they can be justified with reference to the public 
interest. The ECJ seems to have raised the crossbar on certain 
criterions that the measure has to fulfil in order to be justified by a 
public interest. The measure in order to be accepted has to be 
indispensable for attaining the objective pursued. This differs from 
what has been stated concerning “ordinary” restricting requirements. 
The measure there has to be necessary for attaining the objective.291  

6.5 Private Subjects and Public Interest Justification  
Private subjects such as trade unions have to take article 49 into 
consideration since they through the horizontal direct effect are caught 
by its prohibition of restrictions. The section concerning the grounds 
for justification found in the Treaty concluded that private persons 

 
290 one can argue about if applying the test from Laval on how to determine if a measure is 
discriminatory. 
291 On this subject see C-279/00 Commission v. Italy [2002] ECR I-1425 and C-493/99 
Commission v. Germany [2001] ECR 8163.   
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likely will be able refer  to the there founds grounds of public policy, 
public security and public health in order to justify their action.292 

Few of the judgements with labour market connection have assessed 
actions taken by private persons. Laval however concerned the actions 
of a trade union. The trade unions argued that their actions aimed at 
protecting the workers. The ECJ held that trade unions action aimed to 
guarantee that the posted workers had terms and conditions fixed at 
certain levels fell within the objective of worker protection.293  

Similar conclusions were drawn in Viking concerning the right of 
establishment. The ECJ there held that the collective actions taken by 
the FSU aimed at protecting the jobs and conditions for the members 
of their own trade unions would be considered as within the public 
interest of protection of workers. This would not be the case if 
established that the jobs and conditions were not threatened.294  

The public interests as ground for justifying restricting actions 
seems, with regard to the mentioned judgements to be a procedure also 
open for private subjects. The opposite conclusion would introduce an 
inconsistency since actors having to comply with the articles than 
would have no possibility of justifying actions that made the provisions 
of services less attractive.   

6.6 Concluding Remarks  
Restrictions on the free movement of services may be justified with 
reference to overriding requirements of public interest. The protection 
of workers is one such interest with a clear connection to the labour 
market. It has been invoked in judgements handling situations 
including the posting of workers. The protection of workers, both the 
posted and those national, has been decisive when determining the 
restrictions compatibility with Community law. In the section handling 
restrictions the conclusion drawn was that the perspective of the 
service provider or the service buyer is applied when identifying 
restrictions.295 There it was hinted that the workers perspective would 
 
292 See section 6.4.  
293 C-341/05 Laval un Partneri [2007] ECR I-11767, para 106-107.  
294 C-438/05 Viking Line [2007] ECR I-779, para 81.  
295 See section 5.3.  
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be taken into account in the process of justification In the justification 
process the measures effect are reviewed not only from the perspective 
of the service provider but also from that of the worker. If a measure 
provides additional protection to the worker than it could be seen as 
justified, even if restricting the aspirations of the entrepreneur. Does 
the employers obligation to contribute to a vacation fund benefit the 
worker? Is the obligation to pay the worker minimum wage of the host 
state of benefit for the worker? 

The adoption of the Posting Directive has proven to have a deceive 
effect on the question of justification. The ECJ has interpreted the 
Directive as, in principal, prohibiting additional protection outside of 
the hard nucleus. Thus there is no need to determine whether or not 
the measure confers any additional protection to the workers in 
question. The Community has cared for the posted workers. Their 
interests have been supplied for by the PWD. The Directive has 
removed the individual element of assessing the protection of workers 
from the justification process. The workers perspective was 
determining when the content of the hard nucleus was established in 
secondary law. Through the PWD’s hard nucleus the workers 
throughout the community have been provided protection. There is no 
need for a final assessment to be left to the national court. This effect is 
illustrated by Viking were the national court had to decide if the 
collective actions were aimed a protecting the workers. The judgement 
contains an individual assessment of the restriction connected with the 
collective action. The national courts assessment would have been 
individual had the case not been settled.  
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7 Effects on the Swedish Labour Market 

7.1 Introduction 
The situation when a company established in one Member State post 
workers to another Member State in order for them to there perform a 
service creates several legal relationships. Above the ECJ’s 
interpretation of article 49 has been examined. In this section some 
possible effects of Community law on the national labour market will 
be examined. The topics chosen concern what may be regarded as the 
core of the Swedish autonomous model. Does Community law affect 
the right to take collective action and does it affect a concluded 
collective agreement. Community law is primarily limited to article 49 
EC and the PWD. 

The regulation of the free movement of services presupposes that 
the home state’s will/obligation/possibility to regulate the actions of 
the service provider do not cease to exist only because a border is 
crossed. If the home state indeed gave halt to those aspirations the 
questions within the justification process on what requirements were 
fulfilled in the home state would without substance. The posting of 
workers involves questions of private international law. The choice of 
law applied on the posted workers was one of the reasons behind the 
adoption of the posting of workers directive.296. It may however be 
stated that normally the law of the home state is to be applied on the 
relationship between the posted worker and his employer.297 

7.2 Collective Action  
The ECJ in the judgements Laval and Viking assessed collective actions 
taken by trade unions. As has been identified there is a difference 
between the two judgements. In Viking the actions were taken in order 
to protect the trade union’s members’ jobs and conditions of 

 
296 See recital 8 of the PWD.  
297 See article 6 of the Rome convention. For an illustrative table see Barnard, Employment 
Rights, Free Movement under the EC Treaty and the Service Directive, page 6 to be published 
in the coming M. Rönnmar (ed) National Industrial Relations vs. EU Industrial Relations. 
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employment. In Laval the actions were taken in order to prevent unfair 
competition (social dumping).298 Another difference between the two 
judgements is that Laval contains an interpretation of the PWD. 

The remarks in this section are expressed primary with regard of the 
Swedish regulation. The first and rather evident effect on the Swedish 
labour market is that the part of lex Britannia that enabled the 
collective actions in Laval has to be abolished, at least in regard to 
companies established within the Community.299 The Swedish trade 
unions possibility to take collective actions against foreign service 
providers has thus been limited. At least when the service provider is 
bound by a collective agreement concluded within the Community. 
Below the consideration will concern the situation where the employer 
is not bound by any collective agreement. 

The right to resort collective action is protected in the Swedish 
constitution.300 It may only be limited through law and agreement. The 
main limitation is found in the Co-determination act and is based on 
the peace obligation connected with the conclusion of a collective 
agreement.301 The potential limitations found in Community law can be 
considered as law when viewed from the perspective of the Swedish 
constitution.   

Has the right to resort to collective action been limited as an effect 
of the judgements? It seems possible to make a division between two 
different situations: 
 
- Collective actions taken as a response to certain situations 
 
- Collective actions trying to impose certain requirements.  

 

 
298 See J. Kristiansen Laval, Viking og den danske model, Juristen nr 3 2008, p79-90.  He 
attributes this difference more harder scrutiny in Laval. See also J Malmberg, Sigeman, 
'Industrial actions and EU economic freedoms: The autonomous collective bargaining model 
curtailed by the European Court of Justice' (2008) 45 Common Market Law Review pp. 1115-
1146 
299 The Swedish government has initiated a committee evaluating the consequences of the 
Laval judgement. A question they have to focus on how lex Britannia should be assed. See Dir. 
2008:38. The committee will deliver a proposal on the 15 December 2008. 
300 2 chapter 17 § regeringsformen (Instrument of Government) 
301 See 41 and 42 §§ MBL. 
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The following two sections will illustrate the two situations.  
 

7.2.1 Collective Actions in Certain Situations   
In Viking the shipowner’s plan to re-flag the Rosella to Estonia 
triggered the collective actions. The Rosella ran at a loss and the 
decision to reflag it seems to have been based on economic 
considerations. A comparison can be made to a manufacturing 
company deciding to move its production from one Member State to 
another. The company would than utilize the fundamental right of 
establishment. Trade unions dissatisfied with the company’s decision 
may resort to some form of collective action in order to prevent the 
move.. The action could be considered a restriction on the right of 
establishment and restrictions must in order to be compatible with 
Community law be justified.302 Collective actions aimed at protecting 
jobs and conditions fall within the overriding requirement that is the 
protection of workers. The ECJ required that it had been established 
that the jobs and conditions were actually threatened and that the 
action was proportionate. The actions could be justified and thus 
compatible with community law. 

Could there be any implications for the right to take sympathy 
action? In Sweden the legality of a sympathy action is in total 
dependent on the legality of the primary actions.303 If the “sympathetic” 
trade union does not have any members at the concerned factory none 
of their members’ jobs and conditions are threatened. Would their 
action than be considered as non-compatible with Community law 
since it is not justified? Or may the initial threat affecting the primary 
trade union be accounted for also by the “sympathetic” trade union, as 
is the case in Swedish law? 

How would an action independent of the actions trade unions 
whose members jobs and conditions be considered? An action 
consisting, for example, of the distribution of leaflets outside the 
 
302 See A.C.L. Davies, One step Forward, Two Steps Back? The Viking and Laval Cases in the 
ECJ, Industrial Law Journal, Vol 37, No 2, 2008 and also See J. Kristiansen Laval, Viking og 
den danske model, Juristen nr 3 2008, p79-90, for some Danish implications.  
303 See 41 § 3 p MBL and also Schmidt, Facklig arbetsrätt, sid  259 ff.  
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production plant protesting against the relocation. Would such action 
be considered as non-compatible with community law?304  

The effect on sympathy action seems unlikely if the action is 
requested by an organisations whose jobs and conditions are 
threatened. The effects on actions taken by unions’ independent of the 
first union are more likely to be affected.   

The mentioned effect is a result of the ECJ’s interpretation of the 
Treaty and does not concern the PWD. Why a revision of the PWD 
would not affect this situation.   

7.2.2 Collective Actions With Special Demands 
The second issue concerns the effects of the ECJ’s interpretation of 
article 49 and the PWD on the right to take collective actions. Does 
this interpretation have any effect on the right to take collective action 
as regulated in Sweden. A question is if the in article 3.1 and 3.8 
proscribed methods of imposing the hard nucleus are exclusive. Such 
conclusion would according to my view eliminate collective agreements 
imposed signed after collective actions as a way to regulate the subjects 
of the hard nucleus.  

Before examining the asked question another remark is appropriate. 
The ECJ limited the requirements that may be imposed on a foreign 
service provider to those subjects found in the hard nucleus of the 
PWD. The Member States’ may with reference to article 3.10 impose 
requirements regarding public policy provisions. The trade unions are 
according to Laval not able to impose such public policy provision. 
Thus they are not able to through collective actions impose 
requirements outside the hard nucleus.305 This conclusion is not altered 
by the fact trade union is acting on behalf of its own members 
employed by the affected company. Article 49 in the light of the PWD 
prevents actions requiring collective agreement containing demands 
outside the hard nucleus. The Laval judgement in this sense introduces 
a limitation of the right to resort to collective action previously 
unknown.  
 
304 A comparison can be made to judgement C-112/00 Schmidberger [2003] ECR I-5659 and 
the there adopted reasoning concerning balancing of “classic” fundamental rights against the 
economic freedoms found in the Treaty. 
305 See C-341/05 Laval [2007] ECR I-11767, para 84.  
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What about subjects within the hard nucleus such as wage? 
Minimum rates of pay are part of the hard nucleus. The Directive 
proscribes three ways of imposing this hard nucleus. Collective 
agreements signed after collective action is not one. Are the trade 
unions than prohibited from taking action in order establish a collective 
agreement imposing a certain level of wage? The Laval judgement 
emphasizes that an obligation to enter into negotiations concerning 
wage after a collective agreement has been concluded contributes to a 
collective actions restricting effect.306 A first requirement is that the 
minimum rate of pay has to be clearly identified in the collective 
agreement. It seems that the collective agreement even has to proscribe 
a fixed sum per hour.307   

Two primary observations when assessing the legality of imposing 
requirements in the hard nucleus through other ways than those 
proscribed in the Directive are necessary. First the ECJ in Laval held 
that the PWD do not aim at harmonizing the systems for establishing 
terms and conditions of employment through out the Community. The 
Member States are free to chose such a system as long as do not hinder 
the provision of services.308 Second the right to take collective action 
was recognized as a fundamental right that forms an integral part of the 
part of the Community law.309 If the ways of imposing the hard nucleus 
were limited to the in the Directive found ways than it would 
harmonize the systems for imposing terms and conditions of 
employment. Another system ought to be possible.310 Collective action 
is recognized as a fundamental right, and a primary part of that right 
must be to ensure first and foremost the members reasonable terms 

 
306 C-341/05 Laval [2007] ECR I-11767, para 100. 
307 It remains uncertain how agreements on piece work remuneration are to be regarded.  
308 C-341/05 Laval [2007] ECR I-11767, para 68.  
309 C-341/05 Laval [2007] ECR I-11767, para 90 and also C-438/05 Viking Line [2007] ECR I-
779, para 43. 
310 The Danish Committee report clearly adopts the view that collective actions are allowed 
against foreign service provide. A proposed provision is be inserted in the Danish law on 
posting of workers. According to the provision collective action against foreign service 
providers is allowed to ensure the posted workers rate of accordant with what Danish 
employers are liable to pay. See Betænkning fra udredningsarbejdet om Laval-afgørelsen page 
12. In Dir. 2008:38 according to which the consequences of the Laval judgement is to be 
investigated in Sweden is to focus on a solution within the Swedish model, something that 
presupposed the use of collective action in some form.  
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conditions of employment. Also the prevention of social dumping 
should be able to be seen as part of this fundamental right. As 
mentioned in a previous section above the application of Member 
States legislation of minimum wage has been considered pursuing the 
public interest of protection of workers.311 Through collective action a 
collective agreement ought to be able to impose a fixed minimum 
wage. The collective action would constitute a restriction on the free 
movement of services. This could however be justified with reference 
to the overriding requirement to the public interest that is protection 
workers. The Member State could base its allowing legislation on this 
public interest. The trade unions (private) should also be able to justify 
their action on this public interest. The ECJ is inconclusive when it 
stated that Member states are free to chose system for imposing the 
terms and conditions of employment as long as it do not hinder the free 
movement of services. A collective action trying to impose minimum 
wage cannot say to hinder the free movement of services when it may 
be classified as a justified restriction on the free movement of services.   

Also in relation to this questions the judgements impose new 
restricting elements concerning the collective actions. The rate of pay 
has to be minimum. Negotiations establishing the rate of pay after the 
conclusion of collective agreement are precluded, at least after 
collective actions. Collective actions imposing something outside the 
hard nucleus are prohibited. The judgements have clarified what 
limitations are found in Community law. The public as well as the 
private actors need to adapt to these limitations. 

A Danish committee report has suggested that the trade unions may 
take collective actions against foreign service providers. They may do 
so in order to ensure that the posted workers are paid in accordance 
with what the Danish employers pay their employees.312 A remark is 
that the proposed legislative text makes no reference to minimum rates 
of pay. The directive enables the Member States to impose minimum 
rates of pay on the foreign entrepreneurs.  

 
311 See section 5.3.3. and C-164/99 Portugaia Construcoes [2002] ECR I-787, in particular para 
22. 
312 See Betænkning fra udredningsarbejdet om Laval-afgørelsen, page 12.  
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7.3 Collective Agreements  
This section will examine the situation when a trade union in the host 
state and the service provider both have put their signature on a 
collective agreement. Is it possible for either of the parties to make 
Community law arguments against a provision in the collective 
agreement with which they are discontent? Collective agreements have 
as known been held to be out of the reach of the in this report not 
examined rules on competition.313 The ECJ did not accept an Albany 
like approach regarding collective action and held that such an 
approach cannot be applied in relation to the free movement of 
persons and services.314 Article 49 and also article 43 have to be 
regarded when concluding collective agreements.315 The ECJ has made 
it clear that the service provider of its own accord may conclude a 
collective agreement containing more favourable conditions for the 
posted workers than those proscribed within, through national 
legislation adopted, hard nucleus of the PWD. In particular regarding 
its own workers.316  

The compatibility with Community law of a collective agreement 
between a service provider and such trade union seems, in part, to be 
dependent of the will of the employer since such an agreement has to 
be signed by the own accord of the employer. A service provider who 
realises the downsides of a collective agreement first when they become 
apparent to him has performed a poor negotiation but like any other 
agreement it should be upheld.317 Poor negotiations skills resulting in a, 
for one party not as advantageous, contract as intended is not normally 
protected by the national legal systems.318  

When is a collective agreement not signed on the own accord of the 
employer? The ECJ seems to assume that when collective actions are 
used in order to “force” an undertaking into entering into a collective 

 
313 C-67/96 Albany [1999] ECR I-5751. 
314 C-438/05 Viking Line [2007] ECR I-11767, 50-51. 
315 C-341/05 Laval un Partneri [2007] ECR I-11767, para 98 and there mentioned case law.  
316 C-341/05 Laval un Partneri [2007] ECR I-11767, para 81 also repeated in C-346/06 Rüffert 
[2008] ECR I-0000, para 34.   
317 The principle pacta sunt servanda applies also to collective agreements.  
318 There is consumer protection legislation and also legislation protecting workers but the 
situation between a service provider and trade union is another.  
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agreement the service provider’s signature on the collective agreement 
can no longer be considered as voluntary.  

Different lines of argumentation may be put forward when 
discussing the employers own will when entering into a collective 
agreement. The first is that all contracts are entered into voluntarily. 
The employer always has a choice of not entering into a collective 
agreement. A choice that may result in a collective actions damaging 
the employer.319 This risk, connected with collective action, is known 
and after calculating the potential damages the employer can chose not 
to sign the collective agreement. A second line of argument is that 
collective agreements are never entered into through the own accord of 
the employer. There is always an imminent threat of collective action 
when negotiating with a trade union. The employer always considers 
this and since always operating under such a threat the own accord of 
the employer is illusive.  

A rough separation between different levels of trade union pressure 
presented as follows. 
 

• Threats of collective action. 

• A collective action with out actual effect since no trade union 

members of the acting are employed by the service provider. 

• Sympathy action in support of an otherwise non-effective 

collective action. 

May a collective agreement signed under each of these situations be 
classified as not signed by the own accord of the service provider and 
thus possible to question with Community law arguments? In other 
words where can the lower threshold of the employer’s will be found? 
The force in each of these actions should be enough to enable the use 
of Community law arguments against the provisions in the collective 
agreement concluded thereafter.   
 
319 As noted by A.C.L Davis collective actions are intended to damage the employer, One Step 
Forward, Two Steps Back? The Viking and Laval Cases in the ECJ, Industrial Law Journal, vol 
37 No 2, 2008.  Another saying describing the situation is: collective bargaining without 
collective action is collective begging.  
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What reaction can be expected from a labour court, who receives a 
case containing claims based on a collective agreement concluded after 
threats of collective actions? Would it be upheld? Could a breach of 
such collective agreement result in a liability to pay damages to the 
trade union, including punitive damages? A Swedish collective 
agreement binds not only the parties, but also their members. They can 
thereafter not conclude a valid agreement contradicting the collective 
agreement.320  

Could an employer after threats of collective action, sign a collective 
agreement since it would be impossible to enforce its provisions before 
a court since the non-compatibility with Community law will render the 
provisions invalid. The court could declare the terms invalid and 
therefore reject any claims of damages based on a breach of the 
collective agreement.321  

The ECJ has with its judgements created a question of fact that has 
to be settled before any assessment of the collective agreements validity 
can be made. It has to be determined if there has been threats or actual 
collective actions taken by the trade union before collective agreement 
was concluded. Since this may affect how the provisions should be 
assessed.  In the previous section it was held that the article 49 and the 
PWD did not preclude collective actions imposing a collective 
agreement with a fixed minimum wage. The here identified question of 
facts concern provisions containing conditions outside the hard 
nucleus and also conditions that deviate from legislation adopted on 
subjects within the hard core. If it is possible to established that such 
requirements have been imposed voluntarily than no objection 
community law argument should be able to be raised against them.   

 

7.3.1 Provision design  
The trade unions of the host state may have an interest of service 
providers applying the labour law of their country. Not only because 

 
320 See 26 § Co-determination act.  
321 Such a case was settled before the Swedish Labour Court, A 21/07 Svenska 
Byggnadsarbetarförbundet v. P.B.  Calbud Sp. Z.o.o. In that case the Polish firm had contacted 
the trade union in order to conclude a collective agreement. The claim was filed  before the 
judgement in Laval.  
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they might be content and concur with the legislation but also because 
they are familiar with it and therefore with less effort are able to control 
and enforce it. Could a provision in a collective agreement have the 
following design?  
 

“Swedish labour law 
The employer is obliged to apply Swedish law” 322 

 
Notable is that the provision is not a choice of law clause. The 
inclusion of a provision stipulating that host state labour law should be 
applied could in the view of trade union ensure the protection of the 
workers. As stated above it is possible to conclude collective 
agreements with for the posted workers more favourable conditions. If 
entered into voluntary than the restricting element and subsequent 
possible non-compatibility with the Treaty and the PWD is unlikely. 
The agreement could under those circumstances therefore not be 
considered as contrary to EC-law. Such a collective agreement should 
thus be possible to enforce before a court, and a breach of the 
collective agreement could give rise to an obligation to pay damages.  

It has been suggested by the Commission that Member States 
imposing the labour law in its totality are exceeding the framework 
created by the Community.323 The ECJ has on several occasions held 
that a Member State cannot require service providers to comply with all 
requirements for establishment.324 The trade unions through the 
inclusion of provision of the mentioned kind circumvent the PWD at 
least as the Commission has envisioned it. The mentioned Court 
statement is directed at the Member States. The horizontal direct effect 
of the article 49 it should however to some extent also be observed by 
the private parties of the labour market. A provision of mentioned 
design would be hard to see as compatible with the general prohibition 
of restrictions. The obligation to follow “all” labour law is a 
requirement that make it less attractive to provide services. Such a 
requirement would concern subjects outside the hard nucleus of the 

 
322 The example in not fictive such a provision seems to exist in Swedish trade union IF Metall 
special collective agreement for foreign service providers.  
323 COM (2003) 458 final, page 14. 
324 See C-164/99 Portugaia Construcoes [2002] ECR I-787, para 17. 
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PWD. The requirement does not take into account what has been 
fulfilled by the service provider in the home state such and the 
requirement would be considered as justified. 

The Swedish Labour Court has in a judgement assessed a non-
competition clause compatibility with article 39 EC regulating the free 
movement of workers.325 The judgement concerned a lieutenant 
employed by the Swedish air force. According to a provision in the 
collective agreement that he in writing had confirmed he would receive 
a special bonus if he undertook to stay on with the air force for five 
years. If breaching the agreement he would be liable to pay a penalty. 
After being asked for the penalty he held that the provision was 
contrary to article 39. The Labour Court did not find it necessary to ask 
for preliminary ruling made a comparison with Bosman.326 A decisive 
difference was that the lieutenant had personally accepted the terms. In 
Bosman it was held article 39 extends to rules other than those issued by 
public authorities regulating employment in a collective manner.327 This 
comparison enforces the conclusion that collective agreements 
concluded between foreign service providers have to be in agreement 
with the free movement of services.  

An observation in consequence of the previously stated is the 
peculiar nature of the 4 § second paragraph, of the Swedish Co-
determination act, were there is a reference to directives on collective 
redundancy328 and transfer of undertakings.329 The provision proscribes 
that collective agreement cannot, when deviating from certain 
provisions have for the workers less favourable conditions than found 
in the directives. Maybe because of the nature of the directives and the 
fact they need to be transposed such a reference is necessary. Similar 
provisions are found in other Swedish labour laws.330 It seems clear that 

 
325 AD 2002 nr 115. 
326 See regarding the decision to refer a question for preliminary ruling N Bruun and J 
Malmberg, Finska och svenska domstolar som arbetsrättsliga gemenskapsdomstolar, in Liber 
Amicorum Reinhld Fahlbeck.  
327 C-415/93 Bosman [1995] ECR I-4921, para 82.  
328 75/129/EC and 92/56/EC none of them are to my knowledge still in force. Now replaced 
by directive 98/59.   
329 77/187/EC, also not in force transfer of undertakings is now governed by directive 
2001/23/EC according to article 12  it repealed the first mentioned directive. 
330 See 2 § lag (1982:80) om anställningsskydd.  
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there are other limitations as to what conditions may be inserted in a 
collective agreement based on article 49 and also the PWD, but they 
are not mentioned. The legislative strategy seems to be even more 
peculiar since none of the directives mentioned are in force. If the 
legislator wishes to keep the strategy of, in law mentioning directives, 
which impose limits on collective agreement provisions there seem to 
be a need for a reference to the PWD. One may question the strategy 
since it provides the impression that only those directives have to be 
regarded when concluding a collective agreement. The legislation 
should at least be brought up to date the legislation with the new 
directives on collective redundancy and transfer of undertakings.  
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8 Supplement I 
 

Webb – permit – discrimination  
The provision of manpower is a service within the meaning of the 
Treaty. Due to the sensitive nature of such services Member States are 
free to require permits for such a provision on their territory. This 
regardless if the provider possesses a licence in the home state. The 
procedure has to take into account demands already fulfilled by the in 
the home state and be non discriminatory.  
 

 

Seco – fund – discrimination 

According to the law of the host state, Luxembourg, the posted 
workers were in principle insured under the old age and invalidity 
insurance scheme, to witch contributions were paid in half by the 
employer and the other half by the employee. Foreign employees could 
be excepted from the obligation to pay such contribution, the 
employers were however not excepted. Since no regard was shown to 
what was paid in the home state the measure was prohibited by article 
49. The measure was classified as covert discrimination and thus 
prohibited  
 

Rush Portuguesa – bringing of staff – discrimination 

According to the French Labour code only Office national 
d’immgration could recruit third country nationals in France. Foreign 
service providers have the right to bring its own staff when providing 
services. If the foreign service provider was prohibited from doing so 
he would, in comparison to domestic undertakings, be discriminated 
against. The Member State were the service is carried out has no right 
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to impose conditions relating to the recruitment of manpower or the 
obtaining of work permits for the Portuguese workers in question. 
 

Vander Elst – permit – restriction   

Vander Elst’s company posted workers from Belgium to France, four 
nationals and four Moroccans. The French authorities did not consider 
the short-term visas sufficient to work in France. They fined Vander 
Elst for employing personal without sufficient visas. The requirement 
for a permit or the payment of a special fee to immigration authorities 
for the employment of third nationals who are legally residing in the 
home state on the host state territory constitutes a restriction on the 
free movement of services   
 

Guiot – fund – restriction  

The obligation for a construction company established in one Member 
State and providing services in the construction sector in Belgium to 
pay timbres de fidélité and timbres-intempéries by virtue of the 
collective labour agreement, made universally applicable constitutes a 
restriction on the free movement of services even if the requirements 
applies in the same way to domestic service providers. The provisions 
impose an extra financial burden, without regard to the obligations 
found in the home state constitute a restriction   
 

Arblade – wage, funds, documents – restriction  

Legislation or collective agreements on minimum wage may in principle 
be applied to service providers from other Member States.  

Rules imposing an obligation to pay contribution to a fund (timbres-
intempériers and timbres-fidélite) in addition to those paid in the home 
state constitutes a restriction on the free movement of services. Also 
the obligation to draw up retain certain documents in the Member State 
was considered a restriction since it lead to additional expenses and 
administrative and economic burdens.   
 
Finalarte – Vaccation and a vacation fund – restriction and discrimination  



Work in progress not to be quoted 

103 

The application of rules in a generally applicable collective agreement 
on foreign service providers on contribution to and the granting 
through a special body constitutes a restriction on the free movement 
of services. Article 49 and 50 also does not preclude the application of 
a higher number of days of vacation than stipulated in the directive 
93/104 extended to the posted workers, since the directive do not 
hinder the application of for the workers more favourable legislation 
and thus the articles do not prevent them from being extended to 
posted workers. Articles 49 and 50 does not preclude national 
provisions allowing domestic businesses to reimbursement from 
expenses regarding vacation from a fund when such a right is afforded 
to foreign companies when instead the posted workers are given that 
right. In so far as it is motivated by the differences between the foreign 
and domestic companies. An obligation imposed on foreign companies 
to disclose information to national authorities constitutes the only 
appropriate measure of control to ensure the right of the workers, none 
the less it constitutes a restriction.  

Due to the discriminatory nature of provision providing that all in 
Germany, by a foreign undertaking, posted workers are considered a 
company when a different concept is used on German service 
providers it gives rise unequal treatment contrary to the Treaty.     
 

Mazzoleni – wage – restriction 

The judgement concerned the application of provisions on minimum 
wage found in a generally applicable collective agreement on private 
security firms operating in a border area. The agreement included a 
provision stipulating minimum wage. The application of such rules 
could give rise to additional disproportionate administrative burden. In 
my opinion the, even if not explicitly regarded the rules in minimum 
wage as a restriction on the free movement of services.   
 

C-355/98 Commission v. Belgium – place of business and ID-card – restriction 

and more than restriction  

By the adoption of an obligation that security firms must have a place 
of business within the Belgium had failed to fulfil its obligation under 
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article 49. A rule according to which every staff member of a security 
firm must hold an identification card issued in accordance with host 
state regulation constitutes a restriction on the free movement of 
services.  
 

Portugaia – wage – restriction and discrimination 

The application of minimum wage regulation is in principle compatible 
with community law. The possibility for domestic companies to 
conclude a collective agreement deviating from the generally binding 
one, with a lower minimum wage constitutes an unjustified restriction 
on the free movement of services. Such a provision gave rise to an 
unequal treatment contrary to article 49.   
 

C-493/99 Commission v. Germany – Place of establishment – more than a 

restriction 

Legislation providing that construction companies established in other 
Member States may not provide trans-frontier services on the German 
market as part of a consortium unless they have their seat or at least an 
establishment on German territory, employing their own staff and have 
concluded a company-wide collective agreement for those staff 
constitutes a restriction to the free movement of services.  

Legislation providing that construction undertakings established in 
other Member States may not contract out workers from another 
country to other construction undertakings unless they have their seat 
or at least an establishment in its national territory employing their own 
staff and, as members of a national employers' association, are covered 
by framework and social-welfare collective agreements. Such an 
establishment requirement constitutes an obstacle to exercise of the 
freedom to provide services and goes beyond what is necessary to 
attain the objective of providing social protection for workers in the 
building industry. 
 

C-279/00 Commission v. Italy – place of business- more than a restriction and 

restriction  
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An obligation in legislation on undertakings involved in the provision 
of temporary labour, that they should have a registered office or branch 
office on the territory of the host state is directly contrary to article 49. 

An obligation imposed on such companies to lodge a guarantee with 
credit institution with a register office in Italy is a restriction. The last 
mentioned condition was also regarded with reference to the right of 
establishment.  
 
C-341/02 Commission v. Germany – wage – PWD   

How is the minimum wage of article 3.1 c PWD to be determined. 
When controlling if the minimum wage has been paid to the posted 
workers what components can be considered as part of the minimum 
wage.  Account need not to be taken overtime and supplements to 
retirement funds and other flat-rate sums calculated on other basis than 
the hourly rate. Allowances and supplements altering the balance 
between the employer and the employee such as bonuses for hard or 
dirty work are not to be treated as elements of minimum wage. 
Elements not altering the relationship between the service provided 
and what he is paid.  
 

Wolff & Müller – liability as a guarantor – restriction - PWD 

The German law on posting of workers provided that a company using 
a sub-contractor was liable as a guarantor for the payment of the 
minimum wage to an employee hired by the sub-contractor. The 
Member States need, according to article 5 of the Directive, to ensure 
that the posted workers have the appropriate means of enforcing the 
obligation imposed by the Directive including minimum wage. The 
Court regarded the legislation as a restriction however justified. First 
actual interpretation of the PWD.  
   

C- 445/03 Commission v Luxembourg – work permit- restriction  

The obligation of work permit when posting non-EU-nationals is a 
restriction on the free movement of services, also the connected 
guarantee to cover costs rising from sending the posted worker back 
and the end of the posting were also regarded as a restriction   
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C-168/04 Commission v. Austria – confirmation/permit – restriction  

An Austrian law establishes the obligation to obtain an authorisation 
before a foreign company employs a non EU-national. However when 
it concerns posted of workers by an undertaking established in a 
Member State the authorisation is replaced by the EU-posting-
confirmation, which is issued only when certain conditions are fulfilled. 
The worker had to have been employed for one year or concluded an 
employment contract of indefinite duration and also the wage and 
employment conditions in Austrian law had to be met during the 
posting.  The procedure constitutes a restriction on the free movement 
of services.  

The automatic refusal of entry and residence permit when the 
application is made after entry without a visa was considered a 
restriction on the free movement of services. 
 

C-244/04 Commission v. Germany – Permit – restriction   

Posted workers had to posses a specific residence visa and in order to 
receive the visa the worker had to comply with a number of 
requirements, including an obligation to have been employed at least 
one year. The obligation on foreign workers to have such visa 
constitutes a restriction, the same applies for the requirement that they 
have been employed for more than one year. 
 

C-490/04 Commission v. Germany – fund, documents, and declaration – 

restriction and discrimination  

The case concerned three question, the first regarded the fund 
reviewed in Finalarte The second concerned an obligation imposed on 
foreign companies to translate certain documents to German, such as 
the employment contract, pay slips, time-sheets, proof of payment of 
wages and others. Both were obligation was considered to be a justified 
restriction to the free movement of services. The obligation imposed 
on foreign temporary employment agencies to declare when starting 
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but also when changing work place found due to its discriminatory 
nature to be non-consistent with community law.  
 

Laval – collective action – restriction and discrimination – PWD 

The right of trade unions to take collective action in order by which a 
company established in another Member State is ordered to sign a 
collective agreement is liable to make the provision of services less 
attractive and thus a restriction on the free movement of services. The 
collective action was lawful due to the application of the Swedish lex 
Britannia. The rule was considered as discriminatory, and non 
compatible with the Treaty. 
 

Rüffert – Demands in public procurement  procedures – restriction – PWD  

The law on public procurement in lower Saxony stipulated that only 
companies who guaranteed that they, as well as their sub-contractor, 
paid their workers remuneration of the local collective agreement. The 
law was found to be contrary to article 49 and the PWD it did not 
make use any of the proscribed ways to implement the PWD. The 
obligation was thus only imposed on private actors. The legislations 
was assessed as a unjustified restriction and thus non-compatible with 
the Treaty and PWD.  
 
C-319/06 Commission v. Luxembourg – Public policy of the PWD – restriction 

Luxembourg had classified part of their labour law as public policy 
provisions in the meaning of article 3.10 PWD. After some general 
remarks as to the meaning of article the ECJ held that the Luxembourg 
had failed to fulfil its obligation under article 49 and PWD by 
classifying it as public policy provisions.  
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