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Various roads to serfdom in the judiciary 

The paper strives to describe four interconnected roads to serfdom in the judiciary 
that were taken in the history of post-war Czechoslovakia and the democratic Slovak Republic. It also 
identifies the present dangers to judicial independence based on the provided background. The paper 
deals with the judiciary seen as (i) a separate branch of power that shall be protected against interference 
from other branches, (ii) a service to (political) ideology, (iii) service to the values of the law and (iv) 
service to the People. It shows how some prima facie harmless and useful concepts may obstruct the 
proper functioning of the judicial system. This is illustrated by the socialist value-oriented interpretation 
of the law, the way how agents of political life interfered with the decision-making of the courts, the 
presence of the argumentation with the will of People, protection of the People or the popular opinion 
of the people in judicial decisions and by the mechanisms of the self-protection of judiciary as the 
separate branch of power (also through the institution of Judicial Council). 

The way how judges themselves tackled the respective dangers is sketched based on the interviews with 
current or former judges. 
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"To stress or to emphasize?: Masaryk´s concept of tiny - invisible work and justice in transition" 

The transition itself will be finished with the transition of a judiciary”. This sentence may be 
read in a dissenting opinion related to the decision of the Slovak Constitutional Court on judicial reforms 
(PL. ÚS 102/2011). 

My thesis is the idea that current Slovak judiciary needs (i) to be more scientific – it needs “de-
simplyfing” of law application. (ii) Moreover, there is a necessity of almost “oppressive” indoctrination 
(Gramsci) by the idea of fairness and human rights. The current judiciary is too closed and not very 
popular to protect itself against political interferences.  

In 90s, Czech and Slovak legal scholars developed the idea that communist courts used to decide in a 
very formalistic way. The narrative WE – THEY was formulated in a way that THEY – judges in 80s 
and 70s preferred to decide mechanically and WE now – we must decide, let´s say authentically, 
according to purpose of laws. Protagonists (narrators) were skeptical towards textual interpretation and 
they put accent to principles and purposes. Judges were constantly informed by scholars and judges of 
constitutional courts about weakness of a textual basis of legal norms.  At the same time they were 
encouraged to enjoy their independence.  



The thing is that there was no big data whether the inherited style of thinking was in fact formalistic. 
There is no in-depth research about it. It was just feeling or speculation, bases on decisions, which came 
to high courts. 

My position is slightly different. After ´68 – after Soviet occupation of Czechoslovakia, the new social 
contract was concluded: “Civic society” will cease public space in exchange for safety and 
consumerism. Judiciary followed the same destiny as civil society did. Society became more and more 
simple. And simplified society needed just simplified law and the simplified judiciary. There were few 
cases (criminal against dissidents) controlled by Party, but the rest were legally minor in comparison 
with current legal questions.  

The problem of transition was not the totalitarian judiciary, but judiciary adopted just to simple society. 

Our legal culture is based on the German tradition of scientific legal thinking. During pre-war 
democratic Czechoslovakia, the judiciary was more focused on “Begriffsjurisprudenz” that to protect 
against power.  Later, during communist era there was no need even for science. 

So we need two things which are not easy to fulfill for small central European countries: We need to 
make law scientific again. And we need to keep and build a complicated democratic society with 
(protestant like) individual responsibility of actors. Those are conditions necessary for judiciary, which 
is not closed and stressed, but self-confident. Give us 100 years. Meanwhile judiciary must be protected 
against stress by society itself and by political actors. 

 

 

James Moliterno 

Washington and Lee University, Lexington, Virginia 

Recent Attacks On Judicial Independence: The Clumsy And The Insidious 

 

In recent years, we have witnessed attacks on judicial independence that come in many forms. 
Examining these forms can equip us to resist and overcome such efforts more effectively. 

In Czech Republic, we have seen the most overt, obvious, clumsy efforts in which state officials have 
gone directly to sitting judges to persuade them to favor the state official’s preferred outcome on a case. 
Among other results of these clumsy efforts have been public protests with citizens carried signs and 
shouting slogans in defense of an independent judiciary. 

In Poland and Hungary, we have witnessed what I would call structural attacks on judicial independence. 
State powers have used superficially-proper means to change the rules of the judicial independence 
game. They have changed the ways that constitutional court judges are selected. They have changed the 
constitution itself to undermine prior constitutional court decisions, not to their liking. And more. The 
final results are not yet in, but to date, these attacks have proven quite effective in solidifying the state 
actors’ power from the response by the judiciary. 

In the United States, Trump seeks to undermine the foundation of judicial independence, public trust, 
by a messaging campaign. For the first time in my memory, a US president calls some federal judges 
“my judges,” and others “Obama judges,” “Clinton judges.” He also seeks to undermine public trust in 
judges by calling judges by their ethnic origins, such as “that Mexican judge,” when he wishes to claim 



a judge is biased against him personally. By these and other means, he seeks to delegitimize rulings of 
judges generally. He seeks to infuse the public with the idea that judges are purely political actors who 
do as the president who appointed them wishes. Nothing could be further from the truth historically in 
the US. But if Trump succeeds in undermining public trust and legitimacy, he will have accomplished 
a most effective attack on judicial independence, simply by convincing the public that judges are not 
independent of the president who appointed them or their ethnic or philosophical backgrounds. 

My paper will discuss these three styles of attack: clumsy, structural, and insidious, and posit which is 
the most likely to be an effective attack. 
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"It was such a time": Law as a Facade, Code as an Excuse, Judges at Service" 

 

It sounds like yet another fiction, but it is a true story: Two Slovak men were arrested and interrogated 
in 1984 because they had lent books to other people. One of the books is George Orwell’s Nineteen 
EightyFour.  

In my paper, I analyze the key instruments used by the Czechoslovak Communist Party to attain the 
obedience of the society, including the judiciary. I start with a brief description of the show trials (1950-
1953) and their role in generating a deep, long-lasting atmosphere of fear. Then I focus on another 
milestone in controlling the society: the purges following the invasion of the Soviets and other socialist 
troops into Czechoslovakia to suppress the reforms known as Prague Spring (1968).  

In the core part of the paper, I analyze specific instruments designed and implemented by the Party to 
control the judiciary and judges.) I illustrate the role of judges, prosecutors, and experts in delivering 
the expected judicial outcomes using works of George Orwell, Milan Šimečka and Václav Havel, as 
well as the court decisions sentencing the distributors of such literature. Among other means used by 
the party I mention the designedly broad definitions of crimes against the state, particular way of 
selection of suitable personalities for judge´s position, or promotion following controversial verdicts. I 
conclude with judges‘ and prosecutors‘ reflections of their own actions after the change of the regime 
in 1989. „It was such a time“ and „if I did not do it, someone else would do it anyway“ exemplify some 
of the strategies used to turn the actions of the judges into tolerable response to the challenges they 
faced.  
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Why judges fail? The decline of the Central European judiciary in the course of the 20th Century 

 
In my paper, I would like to show the reasons for the decline of the judiciary in Central Europe in the 
last century. The independent judiciaries in the region were established in the second half of the 19th 
century. In Austria-Hungary in particular, they operated under a strong protective veil of the emperor. 



The link to the emperor on whose behalf they announced their judgments functioned as an effective 
shield against the possible intrusions of the ministry of justice which administered the judicial branch. 
This protection disappeared with the fall the monarchies in the region. After World War I, the everyday 
republican politics of new (often illiberal) nations started to weaken judiciaries. The events of World 
War II further damaged the strength of the judicial systems.  
 
These are the initial conditions that made the judiciary in the region vulnerable to communist 
dictatorships in the late 1940s. The techniques and methods of this communist take-over will be analyzed 
in detail. The regime abused a staunchly hierarchical nature of the civil law judiciaries as well as strong 
position of the presidents of the courts in the judicial system. I will show that those abuses are not unique 
to the communist regimes between 1940s and 1990 and could be replicated even today. In this regard I 
will argue that many methods employed by the communist dictatorships are used again in Poland after 
2015 and partly in Hungary after 2010. 
 

 

Zoltán Fleck 

Eötvös Loránd University, Hungary 

Relative autonomies under authoritarianism 
 
 

Long-term historical viewpoints and ethnographic methodologies could be synchronized in the 
study of authoritarianism: the dynamism of the Hungarian dictatorships sheds light on different 
measures of enforced obedience of judges. Most of the time large part of the judiciary could keep some 
elements of autonomy. However, these remnants of independence could not challenge the political logic 
of jurisdiction. The study concentrates on the ways of political pressure and the changing methods of 
judicial reactions after World War II until today. Based on sociological studies it gives a lively 
categorization of influencing judges and judicial reactions in changing political context. In the end a 
theoretical generalization on the issue of judicial independence under pressure could emerge. 
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Law, Politics and the Military: Towards a Theory of Authoritarian Adjudication 

This paper probes the status of judicial praxis and institutions in Romanian context with a view 
of drawing a number of jurisprudential conclusions on judges’ symbolic place and function within 
authoritarian settings. It intends to do so by examining three different constitutional moments, namely 
the right-wing dictatorship instituted by King Carol II in 1938, the ultranationalist wartime military 
dictatorship of General Ion Antonescu as well as the post-war communist takeover. Within this historical 
setting, I aim to capture the nexus between ideology, law, and adjudication as it emerges from legal 
documents, official declarations as well as from judicial practice, but also by exploring the extra-legal 
socio-political factors that have thoroughly informed the reform of justice and judges’ practice. 
Following this line and drawing on the work of Giorgio Agamben and Carl Schmitt, I intend to 
substantiate through historical grounding three major claims related to authoritarian adjudication: (1) 
that authoritarian justice reflects the ‘sense-making’ crisis specific to polities engulfed by social strife; 
(2) that authoritarian justice emerges as a blurring between legal, political and military categories and 
(3) that authoritarian justice is a specific operation of the mechanism of exception. While these claims 
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are made and should be read against the particular legal background of the Civilian tradition and the 
cultural specificities of Central and Eastern Europe, they nevertheless capture the jurisprudential 
significance of an unfinished project of modernity that continues to haunt the intellectual history of law 
in the Western tradition.   
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Hidden Continuities?- The Avatars of ‘Judicial Lustration’ in Postcommunist Romania 

The adoption, prior to EU accession, of a spate of lustration measures in Romania bogged down 
when a January 2008 Constitutional Court decision declared the lustration law unconstitutional in its 
entirety. Law 187/1999 contained a general procedure by the application of which persons who had 
collaborated with the former communist Securitate as political police were vetted and lustration lies in 
their affidavits were sanctioned. The phrase “as political police” was meant to ensure that only the 
provision of information leading to infringements of fundamental rights would be punished, in other 
words, to separate the wheat (e.g., people who were compelled to collaborate under duress but did in 
fact no harm) from the chaff (collaboration with harmful intent or effect). In the case of judges and 
prosecutors, a parallel, exceptional procedure had been introduced by 2006 amendments, in the context 
of wider efforts to reform the judiciary: any form of cooperation was sufficient to bar a magistrate from 
acceding to positions of leadership in the justice system.  

Paradoxically, public debates bearing on the relationship of prosecutors and judges with the post-
communist intelligence services and reactive legislative measures adopted in 2018 evince striking 
similarities with early post-communist lustration. My paper will inquire into the context and implications 
of these hidden continuities, by comparing the early lustration measures with two more recent 
developments: i. the protracted discussions about the declassification of the SIPA archive (SIPA was an 
intelligence service which functioned within the Ministry of Justice until 2006, tasked with finding 
‘vulnerabilities’ in the professional and private lives of judges and prosecutors) and ii. the cooperation 
of judicial institutions with the Romanian Intelligence Service, on the basis of classified protocols, in 
the context of the fight against corruption. 
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The impact of judicial career systems on individual judicial independence  
 
The aim of this paper is to show why judicial career systems constitute an important component of the 
ability of judges to resist political pressure. When it comes to the strength of individual judicial 
independence research papers usually focus on certain elements of the institutional design of judicial 
systems such as the rules and practices of appointment and removal of judges, the disciplinary 
procedure, the remuneration of judges and their immunity to criminal procedure. 
 
However, there are other, less visible factors that also bear the potential of having an impact on 
individual judicial independence. There are authors, like Lisa Hilbink, who suggest that judicial career 
systems, together with the method of individual evaluation of judges, play a major role in shaping the 



mentality of the judiciary. When the career and evaluation system incentivizes judges to act as 
bureaucrats they can become more vulnerable to illegitimate external (political) pressure.  
 
In this paper, first I show that both in the pre-war and in the socialist era the institutional design of the 
Hungarian courts served the creation and preservation of a bureaucratic adjudicative mentality which, 
due to its nature, helped strengthen a conformist attitude among judges. 
 
Following that, I analyze some of the key elements of the career and evaluation system of the current 
Hungarian judicial system and compare those elements with the elements of the former institutional 
arrangement.  
 
Finally, in light of the results of the comparison, I outline the possible developments of judicial 
independence of the near future in Hungary. 
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'Strayed and straight paths of Pomeranian judges and prosecutors in the dusk of communism 
(1981-1989)." 
 Antagonisms discovered in the Polish nation after the downfall of communism are stronger than 
we might have suspected and the deep crack between former political allies is reflected in the entire 
society: co-workers, families, spouses. Among many studies and public polls conceived over the last 
almost quarter of century we see recurring bitterness of those who consider themselves to have lost some 
sort of game and to also be lost in the surrounding reality. In social science, institutional analysis proved 
to be a useful tool in showing the “becoming of (new) social order” in Poland. It combines three levels 
of reality: civic activity, institutional rules and organizational forms resulting therefrom. Hybrid 
solutions, neo-institutionalism, was originally perceived as a remedy to modernization models popular 
during early stages of transformation. Those pioneer theories offered a simple recipe for transfer to 
capitalism and democracy, which were strongly teleological, one-sided (strongly attached to certain 
values) schemes.  
 
 Year 2016 „went down in history as fundamental in the institutional history of Polish 
constitutionalism. What started as “court-packing” soon transformed into an all-out attack on judicial 
review and checks and balances, and ended with a full-blown constitutional coup d’etat and destruction 
of independent constitutional review in Po- land. This attack was unprecedented in scope, efficiency and 
intensity. It was never premised on a dissatisfaction with the over- all performance, or particular acts of 
the Court, but rather struck at its very existence."  (Koncewicz, Konopacka, The I·CONnect-Clough 
Center 2017 Global Review of Constitutional Law, Clough Center for the Study of Constitutional 
Democracy, p. 225). The present article aims at tracing the roots of the above mentioned developments 
and at the same time offers comparative matrix of judicial (but also prosecutors’) behaviors as public 
servants in conditions of limited independence guarantees and potentially also limited choice. However, 
case by case analysis of charges pressed against dissidents, judgments rendered by consecutive instances 
as well as human paths taken present an array of attitudes, both submissive and resistant to totalitarian 
authorities. The scope of the work is limited in space to the Pomerania region, which not so much mirrors 
as - in fact - it focuses the dramatic developments in Poland as the old order crumbled. Gdansk was the 
cradle of independent trade unions, including the Solidarity movement, but it was also Polands gateway 
to the West and the wind of change could be felt much earlier here. The scope of research is also limited 
in time: we start our journey during the Martial Law of 1981 and pinpoint several periods of greater or 
lesser pressure placed on the Polish communist justice system, only to show how the fall of the Soviet 
empire in 1989 influenced judicial/public prosecutors’ behaviors and, finally, showcase the recent 



Constitutional Court judgment on lustration of judges with view to their immunity from criminal 
proceedings (judgment of 2 April 2015 P 31/12). 
 
 Ever since mid-nineties, premature consolidation of the system has been pointed out by 
sociologists. Two out of three levels of institutional change: basic constitutional norms and legislation, 
as well as administration, have become a field of political battle. Among systemic uncertainty, some 
beginnings of order were sprouting on the lowest level, that of social life, in spontaneous 
institutionalization and in the sphere of culture. This arrangement tends to petrify and reproduce itself, 
thus Polish transformation seems to be partly an effect of unintended, not designed processes. On the 
other hand, where certain rules have been decreed, individuals were expected to internalize and multiply 
new schemes and envisaged behaviours. The result was a mixture of intended and unintended decisions, 
unpredictable circumstances (such as international politics, crises, interventions etc. as well as internal 
political and economic fluctuations) and spontaneous adjustment (or not) to new reality. It is at the same 
time very speedy and accumulated, and so it requires holistic and interdisciplinary approach. The game 
theory simultaneity dilemma (Dilemma der Gleichzeitigkeit) expressed by Claus Offe: „should the 
players be allowed to design the rules of the game they play?”, leaves a pessimistic reflection. We must 
bare in mind, however, that the core object of transformation was the entire social, economic, legal and 
political order in all its width and complexity and no-one else but its actors were called by historic 
change to redesign reality they had been submerged in. Poles, and to the same extent also judges and 
prosecutors, whether or not engaged in the transformation processes, were, in fact, both scientists and 
lab rats in a unique laboratory without precedent, where the majority of processes simply could not be 
imitated – they had to be invented and tested.  
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Stepping Into The Same River Twice? Judicial Independence In Old And New Authoritarianism 

 

It is becoming more and more widespread to evaluate the constitutional development of Hungary over 
the last few decades as creating a new authoritarian regime by systematically dismantling Western-type 
constitutional democracy and the rule of law.  Others call attention to the survival of certain elements 
and tendencies of the socialist legal system and law application after the transition to democracy. If these 
assumptions are well-founded, then we have good reason to believe that there may be similarities in the 
way in which judicial independence was restricted before the system change in 1989/90 and has been 
limited since 2010. The paper examines whether such similarities exist or not; i.e., if judicial 
independence is again in jeopardy today, it is exposed to other threats than before the regime change or, 
more or less, the same mechanisms exist. 

For this purpose, the first part of the paper describes the place of the judiciary in the system of public 
bodies, and the constitutional standards of judicial independence, including both its institutional and 
personal guarantees before the collapse of the communist party-state. In doing so, special attention will 
be given to the description of methods that provided institutionalized frameworks for influencing the 
functioning of courts. Presumably, the influence could prevail over courts not only through the system 
of recruitment and promotion of judges, the disciplinary rules and the central administration of the 
judicial branch but also through certain legal principles and the major characteristics of socialist law. 

The history of the administration of justice between 1949 and 1990 was not a period of straightforward 
and uninterrupted development but can be divided into several stages. The study only examines the 
regulation and mechanisms limiting judicial independence in the post-1972 period, because, if there is 



any similarity at all, only the development of this era can plausibly be compared to the very recent events 
and trends. 

The second part of the paper compares these tools with the developments that have taken place since 
2010. My presumption is that whatever differences are between the two periods under review, the tools 
and methods of limiting judicial independence are by and large similar and differ only in the manner 
and extent of their application. 

The results of this research may provide insight into the ways in which judicial independence is restricted 
in different political-constitutional systems and, in the case of similarities, provide an opportunity to 
assess what means are expected to emerge in the development of an authoritarian system to eliminate 
the independence of such institutions like courts. 
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Judicial Administration Between 1949 and 1990 

The history of the administration of justice between 1949 and 1990 was not a period of straightforward 
and uninterrupted development but can be divided into several stages. During the period 1948-1950, the 
legal and personal conditions of the proletarian dictatorship were established. This was followed by a 
period of the totalitarian dictatorship until 1953 under which the courts were instruments of political 
repression. The ‘new phase’ between June 1953 and April 1955 sought to limit the infringements of the 
dictatorship within the framework of ‘socialist legality’, while after the suppression of the 1956 
revolution until 1962, the courts became again the instruments of repressive actions against the 
revolutionists. After the consolidation of the Kádár regime, especially after the constitutional 
amendment of 1972, the judiciary also consolidated and the judicial independence, within the limits of 
the socialist authoritarianism, strengthened. In the late 1980s under the circumstances of the increasing 
economic difficulties, growing social and political tensions and in parallel with the modernization of 
several branches of law, the courts became more and more independent of the direct control of the 
communist party. 

I will examine the change of internal and external judicial administration in the different periods of the 
communist-socialist regime and collect and analyze those methods, instruments that created stress for 
the judicial work. I will focus especially on the appointment and on the removal of judges and the system 
of the evaluation of the work of the judge. My aims are purely descriptive and analytical, however the 
collection and overview of the means of pressure and control might be a good basis for further research. 
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Individual and Institutional Judicial Conscience under Stress 

The subject of this paper is a philosophical-legal analysis of the concept of ‘judicial conscience’, recently 
a popular topic in public discourse. The author proposes a broad understanding of the term, and 
distinguishes four different sources of this conscience: (i) a judge’s worldview, which most often has a 
religious basis; (ii) professionalism; (iii) axiological conflicts internal to the legal system; and, (iv) 
awareness of belonging to the judiciary as an independent power (the third estate). The author illustrates 
his analysis of judicial conscience through the example of US case-law from the turn of the eighteenth 



and nineteenth centuries when courts adjudicated on cases involving fugitive slaves. According to the 
author, it is possible, on this basis, to determine some paradigmatic attitudes available to judges facing 
axiological conflict. In conclusion, the author applies his reflections to the present Polish constitutional 
crisis.“ 
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Continuity and Discontinuity of Judicial Institutions of CEE Countries 

In the paper: Continuity and Discontinuity of Judicial Institutions of CEE Countries. We 
are going to provide a methodological and theoretical framework for understanding judicial functioning 
under communism in Central and Eastern Europe. We propose the methodology of an institutional 
approach to better understand possible continuities and discontinuities in historical events in the region 
since the rise of the undemocratic regimes during and after WW II. A time scope of the paper is 1944-
1989, due to the focus on the communist regimes. Moreover, it focuses on four particular countries in 
Central and Eastern Europe region – Hungary, Poland, Romania, and Czechoslovakia. 

The paper is going to explain a theoretical aspect and application of the Institutional theory, 
which is the core theory of the project Judges under Stress. A reason for the choice of the Institutional 
theory is the possibility to track not only legislative but also institutional shifts that shaped judiciaries 
in the specific context of every of the chosen countries. We are going to distinguish the political factors 
between external and internal. While under external, we deem those influences that affected all four of 
the countries altogether, under internal are considered those events which were considered to be 
significant only in the particular country context and did not influence neighboring countries. 

The methodology of the Institutional theory is going to allow us to discover continuities and 
discontinuities, to identify critical junctures, and help us uncover unintended consequences of the 
actions. We are going to follow the aspects of continuity and discontinuity and create a catalog of 
continuities and discontinuities in the judiciary in various aspects, namely: personal, organizational, 
educational, rhetorical, academic, legislative, and ideological. 

 


