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The reach of free movement is determined by both the test of applicability and the test of 

justification of restrictions. It has been noted that they are interrelated. The more the scope 

of application is widened, the more the need increases to recapture this broadness by 

means of the test of grounds of justification in order to draw the line of demarcation. This 

outline1 will concentrate on the justification dimension and explore whether and to what 

extent the Member States do and should enjoy discretionary powers when claiming that 

there is a justification of a restriction of free movement rights. 

I. Terminology – Discretion 

The term “discretion”, even within one legal system, has many meanings in different settings 

and is hard to define in general terms. For the purposes of this paper discretion can be very 

broadly defined as the power and competence of a decision-maker (legislator or 

administrator) to decide, with highest authority, about (1) the compliance of legal rules with 

norms of a higher hierarchy level, or (2) the application of the law to a specific fact pattern 

or certain elements thereof. This power derives from the absence of statutory 

predetermination and subsequent de novo-decision by controlling courts. This last 

dimension is particularly important with regard to the proportionality review.  

The leeway given to decision makers, and thus their discretion, can be “measured” by 

analysing what level of scrutiny/intensity and scope of review is applied by controlling 

courts. Discretionary powers also have a normative dimension in the institutional settings in 

which they are relevant. The totality of the rules governing the relationship between 

institutions (e.g. legislator vis-à-vis administrators or courts) determines the relative tasks 

and competences attributed to certain institutions in the joint process of legislation or 

                                                             

1  References to Court decisions and the literature will be contained in the final paper. 
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application of the law. These (among others procedural and constitutional law) rules do also 

apply to the courts and their powers in relation to the acts of other institutions. One could 

strive for deriving a “correct” level of scrutiny. 

II. Intensity of review of the application of derogations in the ECJ’s jurisprudence 

The ECJ has expressly recognised discretionary powers of Member States when deciding 

about whether the conditions of derogations are met in a specific case. It frequently referred 

to the absence of harmonisation of a certain policy area which was left to the Member 

States’ regulation. Among others the Court left some leeway to the Member States in the 

areas of public health, morality and security. 

But also without expressly addressing the issue the Court has applied varying degrees of 

intensity of review. Most authors find it difficult to discover a certain pattern in the Court’s 

jurisprudence, some say the Court adapts its review to the circumstances of the specific 

case, others speak of inconsistencies. Some authors find an increasing intensity of review 

over time. One could think so considering the Court’s frequent reference to the consistency 

or coherence of national rules or the Court’s willingness to refer to scientific data. 

III. Why care about discretion in the application of derogations from free movement 

rights? 

The extent of review of Member State measures determines the extent to which Member 

States may regulate in policy areas reserved for them where the measures taken afflict 

economic freedoms guaranteed by the Treaty. It has been noted that the primacy of the 

primarily economically oriented Community law could lead to a priority of the economic 

interests over culture, society and environment, as realized in the organization of the 

Member States. The hierarchy of norms may lead to unintended and unjustified primacy of 

certain policy fields and values. 

The role of the ECJ in relation to the Member States when reviewing whether derogations 

from free movement rights are justified is primarily determined by Art. 19 EUT, Art. 257 or 

267 TFEU depending on the proceedings and the respective procedural law. However, these 

rules only state that discretionary powers of other institutions have to be respected (Art. 261 

TFEU) but tell neither where exactly those powers lie nor what intensity of judicial control to 
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apply. Ensuring that “the law is observed” could mean substitution of judgment in every 

respect of the application of Community law. The proportionality review is a means to check 

measures while respecting other institutions’ competences in different policy areas. 

However, the proportionality test does not have built-in barriers to secure Member States’ 

competences. It is a rather indeterminate concept and its application is often a matter of 

subjective judgment. If applied strictly the Court could substitute its own judgement for that 

of the Member State on any part of the test.  

The ECJ has great power to determine the intensity of review, discretionary power in a way, 

as it does so with highest authority. It is submitted that the scope of review is a legal 

question requiring legal arguments and a legal discourse. In order to ensure transparency 

and enable a discourse about the role and power of the ECJ (which serves a control function 

itself) the Court should expressly address and justify the level of scrutiny it applies in the 

case before it. 

IV. When and how must the ECJ limit the intensity of its review? 

There are at least two factors which should determine the intensity of the Court’s review of 

derogations: First, the division of competences between the Community and the Member 

States and second, the functional limits of the ECJ as a judicial body and the proceedings 

within which it acts. 

1. The division of competences set up by primary Community law needs to be respected 

in the review of justifications of derogations. The Court must leave the Member 

States’ parliaments and regulators enough leeway to regulate as they deem 

necessary in policy areas where no competences are transferred to the Community 

or where even though the Community has some competences it has not (yet) used 

those competences. 

It must, thus, be solely within the power of the Member State to determine what 

constitutes a “mandatory requirement”. As the Community has been vested only 

with limited powers it cannot be the Court’s task to judge on what might legitimately 

be regulated. It can only find that the concern in question is within the Community’s 
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area of competence and that Community law does not leave space for national 

regulation. 

When applying the proportionality test the Court should base the intensity with 

which it scrutinises national measures on a sliding scale on the gravity of impact the 

measure has on the goals pursued by the free movement rights. This impact depends 

either on the likely benefits the prevalence of free movement might have and/or the 

intensity of the restriction. For example, it has been noted that the benefits of 

deregulation of cross-border provision of services in connection with gambling could 

be considered low. The intensity of a restriction is the higher the less it is within the 

foreign actors’ power to enter the market. A complete ban, state monopoly, a limited 

number of licenses or discriminatory rules are grave restrictions while labelling 

requirements, requirements to have certain qualification can, depending on the case 

easily be complied with, a food additive might be easy to replace. 

2. There are assessments mainly of a factual nature that courts are not well equipped to 

make on their own, such as complex assessments requiring a certain expertise. This is 

the case when risk assessments regarding public health or prospective analyses as to 

the likely consequences of rules have to be reviewed. The Court must be cautious not 

to substitute judgment on questions requiring expertise which it lacks. Whenever 

there is doubt as to scientific evidence brought to the attention of the Court it must 

appoint experts according to Art. 25 of the ECJ Statute, Art. 45 (2) (d) of the Rules of 

Procedure. 

V. How to limit the intensity of review in different proceedings? 

The Court has different functions and is confined by different procedural designs in the 

various kinds of proceeding within which it adjudicates on the issues brought before it. 

1. ECJ in treaty infringement proceedings (Art. 258, 259 TFEU) 

In Treaty infringement proceedings the Court finds whether “a Member State has failed to 

fulfil an obligation under the Treaties” (Art. 260 TFEU). The Court has a complete file dealing 

at length with the issue before it. In its judgment the Court should first determine and give 

reasons for the level of scrutiny to be applied to a certain question. 
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A low level of intensity of review could comprise: 

· The suitability test is passed if the measure helps to achieve its purpose in any way. 

· The necessity test is passed if there are no milder alternatives readily available. The 

Court defers to the Member State’s prospective analysis unless it is manifestly 

wrong. 

· To the true proportionality test a Wednesbury-reasonableness-like criterion could be 

applied. The restricting measure would be disproportionate if it and its side effects 

(e.g. on fundamental rights) are so much out of proportion to the purpose pursued 

that no reasonable person would have come up with it. 

· The Claimant must show that the Member State measure is in fact arbitrary or a 

disguised protectionist restriction. 

A high level of scrutiny could be achieved by the following set of tests: 

· A measure is suitable for achieving its purpose if the Member State can show that 

there is a need to regulate (e.g. health risk), that the measure has the intended effect 

and that the aim is pursued in a consistent manner throughout the Member State’s 

legal system. Not any inconsistency would render the measure inadequate but only if 

there are no legitimate reasons for it. 

· The Member State must present convincing evidence showing that conceivable 

alternative measures would not be milder and, if they are milder, of the same 

suitability. The Court will only intervene if the analysis is flawed by having been based 

on wrong assumptions or causality laws taking account of its functional limits by 

appointing experts where necessary. 

· The true proportionality test is met if the Court concludes that the restriction is not 

out of proportion as compared with the ends pursued and rights protected by the 

Member State measure. 
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2. ECJ in preliminary rulings (Art. 267 TFEU) 

In preliminary ruling procedures the Court very much depends on the questions and the file 

presented to it. In its case law the ECJ has applied varying degrees of intensity and depth of 

argumentation when construing Community law ultimately in light of the state measure 

having led to the court proceedings. In preliminary ruling proceedings it is, however, not the 

function of the Court to scrutinize the state measure itself but to provide guidance as to 

what criteria and factors prescribed by Community law the national court has to take into 

account when applying, for example, the proportionality test. It is also not for the Court to 

decide on what level of scrutiny the national court should apply as this is solely within the 

procedural autonomy of the Member State. 

3. National court when reviewing Member State measures 

The proportionality test is part of the applicable substantive law, i.e. e.g. Art. 36 TFEU. The 

intensity of review, i.e. the question on what points substitution of judgment is allowed or 

required, is determined by national constitutional and procedural law determining the 

relationship between Member State institutions. Thus, discretion falls within the procedural 

autonomy of the Member States meaning that in the absence of harmonised Community 

rules of procedure, it is for the national courts to apply their own national rules of procedure 

in claims involving matters of Community law, yet, the rules applied to Community cases 

may not be less favourable than those relating to similar actions of a domestic nature, and 

the rules applied may not make it practically impossible to exercise the relevant Community 

rights. Within the limits of these tests varying degrees of discretion for Member States’ 

legislative or administrative bodies among the different Member States have to be accepted. 


