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1. INTRODUCTION 

1.1 Academic response to Italian Trailers and 
Mickelsson & Roos 

 Fundamentally altered the principles applicable to 
Art 34 TFEU (ex 28 EC) 

 Introduction of a strict market access test 

 Replaces or severely restricts the Keck doctrine 

 Spaventa (2009) ELRev 914 

 Pecho (2009) LIEI 257 

 Horsley (2009) CMLRev 2001 

 Barnard (2009) CLJ 288 

1.2 Is this so? 

 Wennerås and Moen, ”Selling Arrangements, 
Keeping Keck” (2010) ELRev 387 

 What are the principles they claim have been 
fundamentally altered? (2.1) 

 How does Keck fit into that framework? (2.2) 

                                                 

1 The views expressed are personal. 
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 Do Italian Trailers and Mickelsson & Roos alter 
anything? (3.1-2) 

 If so, what is the added value (supplementary 
effect) of those rulings? 

 A case of academics’ new clothes? 

2. STRANDS IN THE CASE LAW FROM 
DASSONVILLE TO ITALIAN TRAILERS 

2.1 Dassonville to Keck 

2.1.1 Per se discriminatory restrictions of market access  

Certificates of origin 

 E.g. Dassonville, paras 5-8 (11 July 1974) 

”All trading rules enacted by Member States which are 
capable of hindering… intra-Community trade are to be 
considered as [MEEQs] 

 But in the context of discriminatory rules: 

That may be the case [arbitrary discrimination] with 
formalities … which only direct importers are really in a 
position to satisfy without facing serious difficulties” 

Product requirements 

 E.g. Cassis, paras 8 and 14 (20 February 1979) 

“Obstacles to movement within the Communiyt resulting 
from disparities between national laws relating to the 
marketing of the products in question…” [are MEEQs] 

 But in the context of discriminatory rules 

In practice, the principle effect of requirements of this 
nature is to promote… [the national product] by excluding 
from the national market products of other Member States 
which do not answer to that description” 

Comment 

 Dual-burden cases 

 Tests could be seen as specific expressions of the 
non-discrimination principle 
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2.1.2 Non- per se discriminatory restictions of market 
access  

Marketing and use restrictions in general  

 Peureux, paras 22-23 (13 March 1979) 

 Recital of Dassonville formula, and next: 

”Obstacles to intra-Community trade resulting from 
differences between the provisions of national laws which 
have not yet been harmonised in relation to the marketing 
and use of certain products constitute, in principle, 
measures having an effect equivalent to quantitative 
restrictions unless those provisions apply without 
discrimination to products imported from other Member 
States and to those produced or manufactured in the 
national territory”. 

 Dassonville and concept of MEEQs rest on 
discriminatory effects 

 Marketing and use restrictions are not per se 
discriminatory  

Export restrictions 

 E.g. Groenveld, para 7 (8 November 1979) 

”That provision [Article 34 EC] concerns national 
measures which have as their specific object or effect the 
restriction of patterns of exports and thereby the 
establishment of a difference in treatment between 
domestic trade of Member State and its export trade…” 

 Discrimination 

 Dual-burden not an issue 

Restrictions on price schemes 

 E.g. Lefevre, para 10 (22 July 1987) 

”[N]ational price rules which apply without distinction to 
domestic and imported products do not per se constitute 
[MEEQs].., but may have such an effect if price are at 
such level that imported products are a disadvantage in 
comparison with identical domestic products” 

 Concept of MEEQs rests on discriminatory 
effects 

Quotas on production 
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 E.g. Forest, para 19 (25 November 1986) 

It must be pointed out that even though a restriction on the 
quantaties of weat which may be milled may prevent 
millers from buying wheat, millers are free to buy 
imported wheat to cover part or all of their requirements. It 
therefore appears that such a system of quoutas at the level 
of flour production in fact has not effect on wheat imports 
and is not likely to impede trade between Member States.  

 Discrimination test 

 If not discriminatory and quotas not so low as to 
prevent market access altogether, trade is not 
impeded within the meaning of EU law 

Selling arrangements – when, where and by whom 

 E.g. Quietlynn, para 9 (11 July 1990) 

“It thus does not constitute an absolute prohibition on the 
sale of the products in question, but merely a rule regarding 
their distribution, regulating outlets through which the 
products may be marketed. In principle, therefore, the 
marketing of products imported by other Member States is 
not rendered any more difficult than that of domestic 
products” 

 As long as not preventing market access, and 

 not discriminatory, then not a MEEQ 

2.1.3 Prevention of market access 

De jure prohibitions 

 E.g. Henn and Darby, paras 11-13 (14 December 
1979) 

“That Article [Article 30 EC] provides that ‘quantiative 
restrictions on imports and all measures having an 
equivalent effect’ shall be prohibited between Member 
States…The expression used in Article 30 must therefore be 
understood as being the equivalent of of the expression 
‘prohibitions or restrictions on imports’ occurring in 
Article 36” 

 Dassonville not used 

 Absolute prohibitions are seen as “quantitative 
restrictions”, regardless of discriminatory 
effects 

De facto prohibitions 
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 Sandoz, paras 25-27( 14 July 1983) 

The objective pursued by the principle of free movement of 
goods is precisely to ensure for products from the various 
Member States access to markets on which they were not 
previously represented. 

[Hence]…Community does not permit national rules which 
subject to authorization to market to proof by the importer 
that the marketing of the product in question meets a 
market demand. 

 Rules which amount to de facto prohibitions are 
also caught without assessment of discriminatory 
effects 

2.1.4 Preliminary conclusion 

Article 34 TFEU prohibits the following 

 1) Measures that prevent market access, i.e. de jure 
or de facto prohibitions of imports/sale of product 

 2) Measures that discriminatorily restrict market 
access 

 Some per se categories, e.g. product 
requirements 

 Others not per se and subject to assessment of 
discriminatory effects, e.g. marketing and use 
restrictions 

2.2 Keck 

 Keck, paras 13, 16-17 (24 November 1993) 

Such legislation may, admittedly, restrict the volume of 
sales and hence the volume of sales of products from other 
Member States… 

[R]estricting or prohibiting certain selling arrangements is 
not such as to hinder…trade within the meaning of 
Dassonville…so long as those provisions apply to all 
relevant traders.. and so long as they affect in the same 
manner, in law and in fact, the marketing of domestic 
products and of those from other Member States. 

Provided that those conditions are fulfilled, the application 
of such rules… is not by nature such as to prevent their 
access to the market or to impede access any more than it 
impedes the access of domestic products 
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 Restriction of trade is as such not sufficient 

 If not preventing market access (just certain 
selling arrangements) and not discriminatory, 
which selling arrangements are not per se, then 
not caught by Dassonville 

 Requires concrete assessment 

 Implicit: Article 34 TFEU concerns prohibitions 
and discriminatory restrictions of market access 

2.3 Hints of covergence in adjacent areas 

Internal taxation (110 TFEU) 

 Commission v Denmark (para 12), Danske 
Bilimportører  

It is true that… it is not permissble for the Member States to 
impose on products which, in the absence of comparable 
domestic production, escape the application of the 
prohibitions contained in Article 95 charges of such an 
amount that the free movement of goods within the 
common market would be impeded as far as those goods 
were concerned.  

 Non-discriminatory internal taxation may 
nevertheless be caught if the level is so high as 
to impede trade 

 High threshold, hints of a supplementary 
prevent market access test 

State monopolies 

 (Frantzen), Hanner (para 40) 

Second, the retail network of such a monopoly must be 
organised in such a way that the number of sales outlets is 
not limited to the point of compromising consumers’ 
procurement of supplies…” 

 Non-discriminatory monopoly rules may 
nevertheless be caught if procurement of 
supplies are “compromised” 

 High threshold, hints of supplementary prevent 
market access test 
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2.4 Use probibitions and restrictions 

 (Toolex), Commission v Portugal (para 31-36) 

 Point of departure – Dassonville 

It must be held that potential consumers, traders or 
individuals, have practically no interest in buying [the 
products]… 

The contested provision therefore affects the marketing in 
Portugal of almost all tinted film legally manufactured and 
sold in other Member States… 

It follows that the ban… constitutes a MEEQ 

 Superfluously meticulous assessment and 
qualified language, if strict Dassonville test 

 Hints of a prevent market access test 

2.5 A consistent approach emerging? 

 Opinion Alfa Vita (para 46) 

“It seems to me that a consistent approach emerges from 
this case law… [which] amount[s] in susbstance to 
identifying discrimination against the exercise of free 
movement” 

 And, it seems, coupled with a more ambiguous 
caveat for non-discriminatory measures which 
prevent or hinder market access 

 

3. CONSOLIDATION AND CLARIFICATION 

3.1 Italian Trailers 

3.1.1 The judgment 

Principles (paras 33-34) 

It should be recalled… [Dassonville formula] 

It is also apparent from settled case law that Article 28 EC 
reflects the obligation to respect the principle of non-
discrimination and of mutual recognition, as well as the 
principle of ensuring free access of Community products to 
national markets (Sandoz…’Cassis de Dijon’ and Keck…) 
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 The principles of non-discrimination and free 
access are underpinning Dassonville 

 Given facts of Sandoz, essentially a prevent 
market access test 

Rationale (paras 35-36) 

Hence,…[product requirements] constitute measures of 
equivalent effect to quantiative restrictions even if those 
rules apply to all products alike… 

“By contrast, the application of national provisions 
restricting…certain selling arrangements is not such as to 
hinder… trade…for the purposes of the case law flowing 
from Dassonville…”, unless discriminatory in law or in fact  

 Explains how product requirements and selling 
arrangements case law is consonant with those 
principles 

 And, notably, reiterates and justifies Keck once 
more 

Synthesis of the scope of Article 34 TFEU (para 37) 

”Consequently, measures adopted by a Member State the 
object or effect of which is to treat products coming form 
other Member States less favourably are to be regarded as 
measures having equivalent effect to quantitative 
restrictions on imports within the meaning of Article 28, as 
are…[product requirements]. Any other measure which 
hinders access of products originating in other Mermber 
States to the market of a Member State is also covered by 
that concept.”  

 Following tests are the logical consequences of 
the above principles and rationale, i.e. status 
quo 

 Discrimination is the primary test, notably not 
restricted to selling arrangements 

 Linkage of product requirements with the 
principle of non-discrimination, i.e. simply 
application of that principle 

 ”Hinder market access” is secondary and 
residual test 

 Line of reasoning (centered on discrimination 
and Keck), two-limbed test (remniscent of 
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Keck), secondary and residual character of test 
(any other measure…), suggest: 

o High treshold 

o Remniscent of prevent market access, fist limb 
of Keck and Sandoz 

Application (paras 55-58) 

the possibilities for their use other than with motorcycles 
are very limited… 

prohibition on the use of a product in the territory of a 
Member State has considerable influence on the behavior 
of consumers, which in its turn, affects the access of that 
product to the market… 

Consumers, konwiing that they are not permitted to use 
their motorcycle with a trailer specifically designed for it, 
have practically no interest in buying such a 
trailer…prevents a demand from existing in the market 

It follows that the prohibition…to the extent that its effect 
is to hinder access to the Italian market…constitutes a 
[MEEQ]. 

 Reasoning echoes Sandoz and Commission v 
Portugal 

 Suggests high threshold for “hinder market 
access” test, essence seems to be whether rules 
prevent a market from existing 

3.2 Mickelsson & Roos 

3.2.1 Judgment  

 Repetition of the principles set out inItalian 
Trailers (paras 24-27) 

 Making the access to market test operational (para 
28) 

In that regard, where the national regulations for the 
designation of navigable waters and waterways have the 
effect of preventing users of personal watercraft from using 
them for the specific and inherent purposes of which they 
were intended or of greatly restricting their use…such 
regulations have the effect of hindering the access to the 
domestic market…”  
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 ”prevent or greatly restrict use of for the 
specific and inherent purposes for which the 
products are intended”  

 Not a strict market access test, but clarification 
of the (narrow) scope of the prevention of 
market access test 

3.3 Preliminary conclusions 

 The use aspect is the least interesting aspect of 
these cases 

 Clarifies the raison d’être and scope of Article 34 
TFEU in general 

 Keck not dead, but of general application 

 Two tests: 

 Is there discriminatory restriction of market 
access? 

 If not, is access to market prevented, i.e. 
precluded or rendered virtually impossible? 

4. ADDED VALUE? LOOKING BACKWARDS 
AND FORWARDS FROM ITALIAN TRAILERS 

4.1 Introduction 

 What really happened in Italian Trailers and 
Mickelsson & Roos? Any added value? 

 To use regulations? 

 To selling arrangements? 

 To the consept of restriction under Art. 34 
TFEU generally? 

 To the concept of restriction under all four 
freedoms? 

 The over-enthusiastic academic approaches 

 A more nuanced approach 
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4.2 Product requirements and other discriminatory 
national regulations 

 Dassonville and Cassis confirmed by Italian 
Trailers 

 Case C-291/09 Guarnieri 

o Foreign nationals required to provide security 
pending a judgment 

o Clearly discriminatory 

o Based on Dassonville, not Italian Trailers 

4.3 Selling arrangements 

4.3.1 Introduction 

 Several academics antisipating the death of Keck, 
as Pecho in “Good-Bye Keck?” 

 Rather; “Selling arrangements, keeping Keck” 

 Italian Trailers – confirming Keck and 
consolidating the Keck reasoning 

 Is “prevention” of market access replaced by a 
“market hindrance” test with a very high 
threshold? 

 Mickelsson & Roos – not mentioning Keck 

4.3.2 The later approach to selling arrangements – status 
quo 

 Case C-531/07 Fachverband, national provisions 
on the price of imported books 

 Based on Dassonville and Keck/Italian Trailers 
in tandem 

 Was discriminatory as it applied to imported 
books only 

 Case C-108/09 Ker-Optika, national prohibition on 
the selling of contact lences via the Internet 

 Starting with Dassonville and Italian Trailers 33 
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 The principles, Italian Trailers 34 

 Hinders market access, Italian Trailers 37 

 “For that reason” – a selling arrangement is a 
restriction as it by nature is preventing access or 
impeding access more than for domestic 
products unless it is applied without 
discrimination in law or fact, Keck and Italian 
Trailers 36 in tandem 

 “Accordingly” the test is that of discrimination 

 Comments 

 The traditional Keck doctrine follows 
as a consequence of Italian Trailers 

 Discrimination is the key question, 
with the possible exeption of 
“prevention” of market access  

 Does it matter that the Keck test is 
“turned the other way around”? 

 Market “hindrance”or “prevention”? 

4.3.3 Group 1: Sales methods more important for imported 
goods 

 Pre Italian Trailers: Are discriminatory in fact, e.g. 
prohibiting Internet sales, Case C-322/01 Doc 
Morris 

 Post Italian Trailer: Same approach, Ker-Optika, 
prohibiting Internet sale of contact lences 

 No added value 

4.3.4 Group 2: Restrictions on sales promotions 
(advertising etc) or sales methods 

 Pre Italian Trailers  

o Must detect discrimination, but the scope of 
the restrictive measure important 

o Very restrictive measures will more easily 
imply discrimination, e.g. Case C-405/98 
Gourmet (prohibiting alcohol advertising) 
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o Less restrictive measures are seldom caught, 
even if clearly reducing sales, as sale by other 
methods is not excluded, e.g. Case C-441/04 
A-punkt Schmuckhandels (sales in private 
homes) 

 Post Italian Trailers 

o Case C-531/07 Fachverband, price regeulation 
on imported books only – discrimination 

o Case E-16/10 Philip Morris, Norwegian 
tobacco display ban – pending before the 
EFTA Court 

o Hardly any added value by a market hindrance 
test with its high threshold 

4.3.5 Group 3: Restrictions on sales metholds – where, 
when,by whom etc 

 Pre Italian Trailers  

o Is non-discriminatory as such, without detailed 
assessment of the scope of the restriction, e.g. 
Case C-387/93 Banchero 

 Post Italian Trailers 

o Hardly any added value as access to the 
market will raraly by prevented/greatly 
restricted 

4.3.6 Summing up selling arrangements 

  Alive and Kecking 

 Discrimination 

 At least in theory, a supplementatry test of 
market prevention/market closure 

4.3.7 Use regulations 

 Pre Italian Trailers and Mickelsson & Roos 

 Italian Trailers – indicating a high threshold 

 Mickelsson & Roos – confirming a high threshold 



“ALIVE AND KECKING”   Side 14 av 15 
 

 

 Added value? Clarification rather than amendment 

 Still unclear – the detailed test and threshold 

 Examples – from water to road 

4.3.8 Residual rules – authorisation schemes  etc 

 Pre Italian Trailers 

o Often found discriminatory elements – dual 
burden, e.g. Case C-185/95 Franzen 

o If not discrimination is detected, there is no 
restriction even if assessed on the basis of 
Dassonville, e.g. Case C-162/97 Nilsson 

 Post Italian Trailers – same approach, based on 
Dassonville and a wide discrimination test 

 Case C-338/08 Commission v. France, a prior 
authorisation scheme for certain substances in 
foodstuff 

 Formally non-discriminatory, but 
implied dual burden – more costly or 
impossible for foodstuff legally 
marketed in other EU States 

 Based on Dassonville, not Italian 
Trailers  

 Case C-421/09 Humanplasma, prohibiting 
payment from donors of blood or blood 
components 

 Formally non-discriminatory, but 
implied dual burden, close to a product 
requirement 

 Based on Dassonville, not Italian 
Trailer 

 Added value? 

 No big category of “residual” rules 

  A high threshold 
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5. REFLECTIONS AND CONCLUSIONS 

 Discrimination in law and fact as the general test 

 Market access hindrance as a supplementary test, 
but rather limited complementary value 

 With this interpretation – a fairly balanced answer 

 The level of liberalisation 

 Practical applicability and legal certainty 

 Systematic considerations, Arts. 35 and 110 
TFEU 

 Legislature v. judiciary 


