KNUT SELMER MEMORIAL LECTURE
The Norwegian Association for Computers and Law (NFJE)
and the Norwegian Research Centre for Computers and Law
(NRCCL) invites you to attend
the Knut Selmer Memorial
lecture on Monday November
23rd, 2020 at 17:15 (CET)
In this lecture, Professor Karen Yeung,
University of Birmingham, will give us some
interesting insight into an on-going 4-year
collaborative inter-disciplinary project on
algorithmic systems. She will discuss more
specifically “The constitutional dangers of
algorithmic decision-making systems in the
criminal justice domain”.

Who was Knut Selmer?
Knut Sejersted Selmer was born 7. November 1924 and lived until 2. mars 2009. Knut S. Selmer
became doctor juris in 1958 and was a professor of insurance law at the University of Oslo 1959–89.
In 1970 he founded «The section for questions related to electronic data processing» (later called
The institute for computers and law, now The Norwegian Research Centre for Computers and Law
(NRCCL)) at the faculty of law at The University of Oslo. From that time and until 1986 he was the
head of the Institute for civil law and in the period 1970–73 also the dean. Later he was professor
emeritus at NRCCL, then called the Institute for computers and law.
Curiosity and enthusiasm were unique characteristics of Selmer, and he was not afraid to ask
fundamental questions. When it became apparent that ICT would play a big role for the field of law
and legal scholars, he established this field at UIO. In collaboration with young lawyers and jurists,
among others, Jon Bing (later a professor of ICT law) and Trygve Harvold (later the director of
Lovdata) he took initiative to the organized research in the field.
Selmer was a central figure in all questions related to the use and processing of personal data and
was the one to coin the Norwegian term “personvern” which translates to data privacy.

The constitutional dangers of algorithmic decision-making systems in the criminal
justice domain
Professor Karen Yeung
Birmingham Law School & School of Computer Science
University of Birmingham

The turn towards algorithmic decision-making (ADM) tools and systems taking place across the public
sector has attracted considerable attention in recent years, accelerated by the Covid-19 pandemic.
Although algorithmic decision-making is being taken up in many domains, it has gained increasing
popularity within the criminal justice context, particularly in the USA and increasingly across Europe
and other industrialised democracies. One of its alleged attractions lies in a belief that the turn to
machine decision-making can overcome the well-documented subjective biases and fallibility of
human decision-making. But, as highly publicised studies have demonstrated in recent years,
machine decision-making is no panacea, revealing how algorithmic tools often have racial bias ‘baked
in’ to their configuration and design, in ways that may not merely replicate but reinforce and
exacerbate practices of racial injustice.
Yet aside from concerns about unfair bias and discrimination, the larger constitutional threats posed
by these tools and systems has been overlooked in contemporary debate and academic discourse.
This is particularly worrying, given that it is within the criminal justice domain that the state’s monopoly
on the exercise of legitimate coercion is at its most vivid and powerful, and through which individuals
may be convicted and thereafter subjected to state sanctioned punishment which may result in
serious restrictions on individual liberty and/or the deprivation of property accompanied by significant
moral and social stigma. In other words, the criminal justice system is unique and distinctive,
representing the apex of the state’s legitimate coercive power during peacetime. Accordingly, the
exercise of decision-making authority in the criminal justice decision-making must, at least within
liberal democratic states, demonstrate respect for foundational constitutional principles, including
insistence on the rule of law and the protection of human rights. These principles are rooted in a
commitment to constitutionalism, based on recognition of the need for institutional safeguards against
the abuse of governmental power as an indispensable bulwark against despotism.
In this lecture, I will highlight the constitutional threats posed by several ADM tools and systems that
purport to evaluate the ‘risks’ posed by individuals who come into contact with the criminal justice
system. In so doing, I will draw on an on-going 4-year collaborative inter-disciplinary project funded
by VW Stiftung. Our investigation of three case studies of algorithmic systems currently (or until
recently) in operation, reveals that the design, implementation and evaluation of these systems have
hitherto failed to take constitutional principles seriously. We argue that, if we wish to nurture and
sustain our communities as liberal democratic polities committed to respect for individual freedom,
democracy and the rule of law, then unless and until algorithmic systems intended for use in the
criminal justice context pass constitutional muster, they cannot be justified and should not be used at
all.

Who is Karen Yeung?
Karen Yeung’s research lies in the regulation and governance of, and through, new and emerging
technologies, with a particular focus on the legal, ethical, social and democratic implications of a suite
of technologies associated with automation and the ‘computational turn’, including big data analytics,
artificial intelligence (including various forms of machine learning), distributed ledger technologies
(including blockchain) and robotics. She is actively involved in several technology policy and related
initiatives at the national, European and international levels, including as a former member of the EU
High Level Expert Group on AI and the Council of Europe’s Expert Committee on human rights
dimensions of automated data processing and different forms of artificial intelligence (MSI-AUT).
Karen occupies a number of strategic and advisory roles for various non-profit organisations and
research programmes concerned with responsible governance of technology. Her recent academic
publications include Algorithmic Regulation (co-edited with Martin Lodge) Oxford University Press
(2019) and The Oxford Handbook of Law, Regulation and Technology (co-edited with Roger
Brownsword and Eloise Scotford) in 2017.

She is on the editorial boards of the Modern Law

Review, Big Data & Society, Public Law and Technology and Regulation.

