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No one size fits all: challenges for subsidiarity in international human rights law
1
  

Abstract 

The subsidiarity principle has been referred to by human rights scholars and 

practitioners as one of the main tools to guide underlying theoretical perceptions and to 

address and remedy some of the current problems prevailing in this field. Nonetheless, the 

principle’s exact scope and utility in human rights law have remained unclear. This 

contribution focuses on two major challenges: subsidiarity’s varying theoretical rationale 

and the practical demands of international human rights review.  

I. Introduction 
In present day human rights law the principle of subsidiarity is on almost every agenda. 

Scholarly literature, in particular, seems to have developed a certain fascination both with the 

principle‟s most general form, which builds upon the recognition of smaller entities in relation 

to greater ones,
2
 and with its legal adaptation, which is the exercise of deference or deferral, 

i.e. the preference to the exercise of authority by the smaller or lower entity, as opposed to the 

larger, or hierarchically higher authority.
3
 Several recent publications have tackled 

subsidiarity, or variations of it, and explored its usefulness for international human rights 
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law.
4
 As many of those publications emphasized subsidiarity‟s nature as a structural or 

ordering principle for international human rights law,
5
 it now seems to have grown into a 

panacea for many theoretical as well as practical problems which have evolved in this field. 

Nonetheless, despite increased scholarly interest, the exact content, contours and uses of both 

the more general, as well as the legal conceptions of subsidiarity, in the various stages of 
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international human rights review, still remain rather unclear.
6
 Several aspects need to be 

differentiated: First and foremost, subsidiarity has been and is used in numerous legal and 

non-legal contexts. On a more general level, it may be invoked merely as an ethical appeal, or 

underlying moral value. In legal contexts, it can have a substantive, as well as a procedural 

nature and compliance with it may even be subject to judicial review. Procedural subsidiarity 

will guide certain procedures concerned with the competences and relationships between 

various entities in an institutional setting, substantive subsidiarity will influence the 

interpretation and weighing of conflicting substantive rights and obligations against each 

other. 

Despite the foregoing, the practical relevance of subsidiarity in international human rights 

law appears undisputed. In the wider Europe, the Interlaken Declaration on the Reform of the 

European Court of Human Rights (ECtHR) emphasized the principle as a crucial element of 

the further reform of the Court.
7
 There seems no doubt about the necessity and importance of 

considering subsidiarity, particularly in international human rights law review. The concept 

seems almost inherent in its very idea.
8
 Subsidiarity mirrors the vertical nature of human 
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rights obligations: primarily, human rights are not intended to create reciprocal obligations 

between states, they guarantee the individual freedom from the state, and it is the national 

state which is the bearer and guarantor of the obligation.
9
 The current nature of the UN human 

rights supervisory system reflects this fact: most of the procedures, like the reporting 

procedures, as well as the follow-up mechanisms build on the primary responsibility of the 

national state. 10 But also the individual complaints and judicial review system focus on the 

responsibility of the national state: international human rights review as a form of „secondary‟, 

„constitutional‟ or „appellate‟ review can only continue the national judicial review of the 

human rights obligation. There are some further expressions of this procedural subsidiarity, 

for example, in the local remedies rule, or in the procedural obligation that a claim before a 

human rights treaty body has to be sufficiently substantiated.
11

 Subsidiarity may also secure a 

certain review of the exercise of (judicial) competences of the human rights treaty bodies. 

Substantive subsidiarity takes account of the very character of human rights provisions, which 

are often of a more open or principled nature than other legal provisions. Where the 
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substantive content of a right has not been fully defined at the international level, states enjoy 

a certain discretion with respect to the individual methods with which they intend to fill out 

the particular right. Here, subsidiarity allows the international judicial body to determine the 

reasonableness and appropriateness of those methods. Further echoes of this affiliation with 

the material content of a right may be found in the doctrine that a state‟s measures may not 

violate a human right‟s very „core‟.
12

 Finally, subsidiarity can apply at the remedy level. 

Generally, states must implement the remedies recommended by human rights treaty bodies, 

and may have greater or lesser leeway with regard to this ultimate instrument to compensate 

human rights violations. They may be called upon to award a specific sum of money to the 

victim, change particular legislation, or even be ordered to build a memorial.
13

 The concrete 

design of the human rights courts‟ and treaty bodies‟ procedure will ultimately decide how 

much discretion will be accorded to the national state.  

In this paper, I try to reveal some of the fascinations with the principle of subsidiarity in 

international human rights law. Essentially, I will point to two major challenges which 

warrant further scrutiny. The first challenge to subsidiarity is the actual form and character of 

the principle. As indicated, subsidiarity has been invoked in many legal and non-legal 

contexts. It assumes both legal and moral functions. And due to diverging underlying 

theoretical conceptions, the principle may assume so many various shapes and contours that it 

can end up supporting almost diametrically opposed agendas. It may protect smaller entities 

from being encroached upon by greater ones, or permit the assumption of authority by a 
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greater entity if certain requirements are fulfilled.
14

 To illustrate this first dilemma of 

subsidiarity, I will by way of example examine some instances where the principle has come 

to be used at the international, European and national levels. Many of those examples have 

also been highlighted by those writers who stressed subsidiarity‟s importance in international 

human rights law.
15

 Nonetheless, I will only point to some of subsidiarity‟s multiple forms 

and usages; a comprehensive comparative assessment of the use of subsidiarity is beyond the 

scope of this article.
16

  

The second challenge to subsidiarity is the actual demands of international human rights 

law. I will concentrate on its application in international human rights review, since many of 

the suggestions which advocated its invocation focused as well on this area of law.
17

 I will 

particularly address how the principle has been used by those UN treaty bodies which have an 

individual complaints procedure up and running (i.e., the Human Rights Committee (HRC), 

The Committee on the Elimination of all Forms of Racial Discrimination (CERD) and the 

Committee against Torture CAT). I will also refer to the practice of regional human rights 

courts, like the ECtHR and the Inter American Court of Human Rights (IACtHR), to further 

exemplify where subsidiarity might be invoked in practice. I will point to some of the issues 

that have evolved and to the approaches the treaty bodies have taken in those areas. I will 
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conclude with some recommendations that follow for the theoretical concept of subsidiarity 

and its application in human rights law. 

II. The general idea  
As mentioned, subsidiarity is a vast concept which spawns over various fields of national, 

regional and international law. Even though the concept differs according to its field of 

application, there seems to be one notion which is commonly referred to as comprising the 

concept‟s most general idea: it is the recognition and preservation of some form of primacy of 

geographically smaller entities within an institutional arrangement where larger and smaller 

entities coexist.
18

 In legal contexts, this concept is evolves as a principle of deference. 

Following that understanding, subsidiarity gives preference to the exercise of authority by the 

smaller or lower entity, as opposed to the larger, or hierarchically higher authority.
19

 Often, 

the actual assessment of the deferral of a decision is connected to further requirements, such 

as effectiveness, willingness or ability, or necessity, which then gear either the allocation or 

the exercise of authority through the larger or the smaller entity, or both.
20

 Within this overall 

context - to utilize Dworkin‟s famous distinction between principles and rules - subsidiarity 

                                                           
18
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must be regarded as an overall principle, not a legal rule.
21

 It is thus often a form of legal 

reasoning, and not just hard and fast law (subsidiarity as ratio legis, no lex).
22

 

III. The first challenge: what is subsidiarity and how do we tell it 

when we see it?23  
I will now turn to the first challenge. Various theoretical and conceptual functions and 

elements are ascribed to the principle, each depending on the context of its application. 

Generally, the perspective on subsidiarity differs depending on the theoretical perspective of 

the theorist involved and on the area of application. There are substantive and procedural 

approaches to subsidiarity. The former ascribe certain moral or normative functions to the 

principle
24

 and many of those approaches concern the area of substantive human rights law. 

The latter view subsidiarity from a functionalist or structural perspective. They often concern 

the area of procedural law and/or address institutional issues. They stress the principle‟s 

importance for the overall structure and institutional order of the system of international 

human rights review or highlight its benefits for certain institutional interactions.
25
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Functionalist approaches have also developed further criteria to guide the basic decision 

behind subsidiarity, i.e. deferral to the smaller entity. They held that this decision is dependent 

on whether the deferral is necessary, whether the decision is effective at that particular level, 

or whether the entity in question is willing or able to carry out the decision.
26

 The views vary 

on which level and entity should ultimately be able to decide on the allocation of authority to 

the more junior level. Some of those conceptions have evolved into hard and fully justiciable 

legal concepts.
27

 But functionally aligned scholars have also emphasized the importance of 

the principle for the prioritization of decisions and value judgments in general, and particular 

decision-making processes.
 28

 Thus, often enough, approaches to subsidiarity overlap in their 

endeavors and address both its structural and normative aspects.  

In the following section, I will first address some of the substantive, i.e. more normative 

or moral benefits of subsidiarity, as well as some of the aspects that belong to the procedural 

part of the concept, and the different contexts and environments in which they apply. I will 

identify which entity and level has the final say in decisions about the allocation of authority. 

Secondly, I will establish the various functions and contexts of application of the principle in 

human rights law and in other fields of law. I will also turn to the relevant content of the 

principle in those diverse contexts and fields of application.  

                                                                                                                                                                                     

International Law and Global Governance (Jeffrey Dunoff & Joel P. Trachtman eds., 2009), at 
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A. Some normative accounts 

Normative accounts of subsidiarity often tackle the area of substantial human rights law. 

That is, they either advocate the realization of certain values connected to certain human 

rights provisions, or they are concerned with cases where decisions on substantive human 

rights should or should not be ceded to the lower, i.e. the national or sub-national, level. Many 

substantive human rights provisions at the national as well as at the international level already 

recognize this interpretative primacy of the national state.
29

 But normative accounts of 

subsidiarity also attempt to tackle those cases where the provisions are open ended and leave 

room for either the international or the national level ultimately to determine the substance 

and content of the underlying obligation.
30

  

1. Thick and thin human rights 

A useful distinction for decisions on which entity shall be competent to decide upon and 

interpret the substantive content and core of human rights law, can be found with Sweeney, 

who addresses subsidiarity from a moralist perspective and distinguishes between thick and 

thin moralities and corresponding aspects of the principle.
31

 He advances his theory mostly 

for the ECtHR, but since some of the Court‟s problems replicate those at the international 

                                                           
29

 Infra IV. E. 

30
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31
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level,
32

 his approach is highly relevant for international human rights law. Sweeney points to 

the fact that within the overall regime of the European Convention on Human Rights (EHCR) 

subsidiarity is viewed as the institutional solution to how to fill out the substantive content of 

human rights norms.
33

 The principle finds reflection in the margin of appreciation and fourth 

instance doctrine of the ECtHR, and ensures that the convention mechanisms are subsidiary to 

the actions of member states.
34

 Sweeney differentiates between the core and the outer layers 

of human rights norms. Borrowing from Waltzer‟s terminology of thick and thin legal rules,
35

 

Sweeney argues that the thin moral concept of a right corresponds to the definition of a right‟s 

very core, whereas a thick concept concerned the outer layers of the right or its ultimate 

implementation in practice.
36

 In essence, his doctrine stipulates that states would not be 

involved when the determination of the very core of a human rights is at stake (i.e. when the 

thin moral concept of the right is concerned), whereas they would well advised to become 

involved when outer layers and further particularities of application are at stake (i.e. the so-

called thick moral concept of the right). 

                                                           
32
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Sweeny‟s core rights account of subsidiarity can serve two main assessments with regard 

to the interpretation substantive human rights obligations: first, it opens the way for a 

discussion on the preconditions for the application of the subsidiarity principle in human 

rights law. It allows for discussions on the proper account of decision-making power to either 

the lower or the higher level. Second, his approach can provide guidance to subsequent 

qualitative decision, which concerns the interpretation of substantive human rights by either 

the international or the national entity. One may well argue that his core rights account has 

already found entry into “positivist” human rights doctrine: when discussing the nature of 

state obligations under the International Covenant on Economic, Social and Cultural Rights 

(ICESCR), the Committee on Economic and Social and Cultural Rights (CESCR Committee), 

in its General Comment No. 3 differentiated minimum core rights obligations, which are 

incumbent upon any state party to the Covenant, and obligations which concern the outer 

layer of social and economic rights, with regard to which states shall to strive to ensure the 

widest possible enjoyment of social and economic rights.
37

 Nonetheless, Sweeney‟s approach 

does not provide criteria for a decision on which institutional level should be accorded the 

authority to make those normative decisions.  

2. Democratic deliberation 

Another normative function which has been ascribed to the application of subsidiarity in 

international human rights law is the furtherance and structuring of democratic deliberation in 

national and supranational decision-making processes.
38

 This has been advanced both for the 

application of subsidiarity in EU law, and for its application in international human rights 
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38
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law.
39

 The argument is often linked to the criterion that subsidiarity considerations should 

allow for discussions about the adequate level of decision-making.
40

 Shelton, for example, 

emphasizes that subsidiarity can have an influential effect on democratic processes in the area 

of human rights
41

 and on the actual actors involved in the decision-making process. She holds, 

in particular, that subsidiarity could act as a safeguard for the rights of a minority against the 

majority,
42

 mostly because the concept ensured both the recognition and the participation of 

smaller entities in decision-making processes. MacCormick opines that four crucial values 

which guide the EU, i.e. market subsidiarity, communal subsidiarity, rational legislative 

subsidiarity and comprehensive subsidiarity ensure freedom of choice, the realization of 

individual rights, participation in the community, and effective legislation and deliberation in 

the EU.
43

 In his view, comprehensive subsidiarity in particular contributes greatly to 

democratic forms of decision-making, even at the supra-state level.
44

  

Even though discussions about the adequate level of decision-making further deliberation 

as such, it is difficult to view subsidiarity as an idea which supports or enhances democratic 

decision-making in multi-level environments. It presupposes that democracy must be seen as 

a value which is mostly concerned with institutional procedures and prerequisites. Understood 
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in such a functional way, however, the deferral of decision-making processes to smaller 

entities constitutes neither a sufficient, nor a necessary requirement for the implementation of 

democratic decision-making processes. It may facilitate democratic deliberations,
45

 but it 

involves but one necessary procedural adjustment to the process as such, because it ensures 

that deliberation takes place at a lower level or in a smaller entity. It does not ensure that any 

individual actually becomes involved with the actual decision-making,
46

 neither does it 

provide a suggestion on how. Further processes and means which ensure that the decision-

making process at the lower level actually involves a demos as such, or a representative part 

of it are still necessary.
 47

 In addition, if one leaves the procedural perspective and assumes 

that democracy must be understood as a substantive value which is concerned with attending 

to questions of both social and material equality and on the ability of citizens to sanction their 

leaders,
48

 the relationship between subsidiarity and democracy becomes even less clear. 

Subsidiarity, even in its normative form, which expresses a preference for the lower, i.e. 

national level, on its own, does not facilitate the effective realization of either human rights, 

or social and material equality, without further institutional arrangements and guarantees in 

place.  

                                                           
45

 FØLLESDAL, at 90. 

46
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Demise of General International Law, in The Shifting Allocation of Authority in International 

Law (Thomer Broude & Yuval Shany eds., 2008), 204f. 
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B. Primarily functionalist and/or constructivist solutions 

Functionalist as well as constructivist accounts of subsidiarity focus on the criteria which 

make or shall make the principle effective and work in practice, mostly at the institutional or 

procedural level. Many of the conceptions described in the following paragraphs concern 

procedural subsidiarity and already apply as hard and fast principles at the national, regional 

and international levels. But they also allow the tackling of substantive subsidiarity, i.e. the 

interpretation of substantive human rights law. Most functional scholarly accounts of 

subsidiarity do not exclude certain normative connotations; and also most normative and 

constructivist visions of the principle overlap. In fact, normative factors, such as efficiency 

and necessity, are often employed to steer the ultimately normative decision if and when the 

smaller or lower level should be endowed with some decision-making authority.
49

 And even 

though all approaches are unanimous, in that the smaller or lower level should be endowed 

with some decision-making authority, they differ as to whether the ultimate decision on the 

deferral to the lower level should rest with the higher or greater level. I will now highlight 

some functional approaches where considerations of subsidiary have become the most 

prominent.  

                                                           
49

 A Paulus, supra note 46, at 197, who rightly remarked that subsidiarity may also require the 
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3. Unwillingness and inability 

One often quoted example of a general account of the principle of subsidiarity is 

enshrined in pope Pius XI‟s encyclical of 1931.
50

 Even though his predecessor Leo XIII had 

relied on the basic concept behind subsidiarity a hundred years before,
51

 Pius made the 

clearest and most explicit reference to its character as an ordering principle for civil 

societies.
52

 He invoked the principle both in its functional and normative account and held 

that  

“Just as it is gravely wrong to take from individuals what they can accomplish by their 

own initiative and industry and give it to the community, so also it is an injustice and at the 

same time a grave evil and disturbance of right order to assign to a greater and higher 

association what lesser and subordinate organizations can do.”
53

  

The wording of the encyclical illustrates quite vividly both the value of subsidiarity and 

the two-fold conception of the concept. First and foremost, it clearly awards the lower level 

with a preference right to a decision-making power. That is, according to Endo, the negative 

                                                           
50

 Pius XI, Quadregesimo Anno, AAS 23 (1931), 15 May 1931 at: 

http://www.vatican.va/holy_father/pius_xi/encyclicals/documents/hf_p-

xi_enc_19310515_quadragesimo-anno_en.html. 

51
 Compare: PL XIII, 'Rerum novarum: ENCYCLICAL OF POPE LEO XIII ON CAPITAL 

AND LABOR ' http://www.vatican.va/holy_father/leo_xiii/encyclicals/documents/hf_l-

xiii_enc_15051891_rerum-novarum_en.html (Vatican, Rome 1891), para. 32, 33, 35, 36. 

52
 Compare the discussions in: D Shelton, supra note 4, at 4, and P Carozza, ibid., at 41. 

53
 Pius XI, supra note 50, at para. 79. 
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aspect of subsidiarity.
54

 Second, it refers both to the allocation and to the exercise of 

competence by the higher entity.
55

 It concentrates on deference, but sets up the criterion of 

willingness and ability as a precondition for the factual deferral of a decision to the lower 

level. If the lower level shows itself to be unwilling or unable to decide, the decision will not 

be deferred and the state has a duty to intervene. This is what Endo has termed the positive 

aspect of subsidiarity.
56

  

In international law, the positive concept of subsidiarity finds a direct reflection in the 

complementarity principle of the Rome Statute of the International Criminal Court (ICC 

Statute).
57

 Complementarity states that the Court‟s jurisdiction shall be subsidiary to that of 

national courts, unless those national courts are “unwilling or unable to genuinely carry out 

the investigation or prosecution”
58

 and the case is of sufficient gravity to justify the exercise 

of the Court‟s jurisdiction.
59

 In the ICC Statute, the principle serves two purposes: First, to 

prevent the ICC from being flooded with claims and, second, to respect as much as possible 

the sovereignty of national states which are parties to the Statute.
60

 The two prerequisites, 
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 K Endo, supra note 14, at 19. 

55
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56
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58
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59
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60
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unwillingness and inability, are spelled out in article 17 (2) and (3) of the ICC Statute, 

respectively. Unwillingness requires either that national authorities have undertaken 

proceedings with the purpose of shielding the person concerned from criminal responsibility, 

that there has been an unjustified delay in the proceedings showing that in fact the parties do 

not intend to bring the person to justice, or that the proceedings are not carried out impartially 

or independently or in a manner showing the intention to bring the person to justice.
61

 

Inability, on the other hand, occurs in the event of the total or partial collapse of a state‟s 

judicial system, the state not being in a position to detain the accused or have him surrendered 

by the authorities or bodies that hold him in custody, or to collect the necessary evidence, or 

to carry out criminal proceedings.
62

  

Pius XI‟s as well as complementarity‟s two-fold version of subsidiarity focus on the 

respect and right to decision-making of the lower entities involved in the process.
63

 The 

concept therefore presents a bottom-up approach to subsidiarity, where the smaller entities are 

at the centre of decision-making and the greater entities step in only if and when the lower 

level does not function adequately to solve the problem. Nonetheless, as the implementation 

of that very concept in the ICC Statute demonstrates, the higher level ultimately remains with 

the right to determine whether the lower level has proven unwilling or unable to carry out the 

decision-making (i.e. criminal prosecutions) at the lower level. But the lower level enjoys a 
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certain margin of discretion with regard to the proper exercise of its competences. 

Nonetheless, the possibility of the higher level to withdraw jurisdiction from the national level 

contributes to the ultimate prosecution of the heinous crimes involved, if only at the 

international level. 

4. The federalist basis 

Sometimes, the idea of subsidiarity is linked to the concept of federalism.
64

 This is no far 

fetched idea: the general idea behind subsidiarity – the decentralization of power and taking 

into account local needs and conditions in decision-making processes – underlies the very 

concept of federalism.
65

 Several federalist states or federalist arrangements, like Germany or 

the EU, use subsidiarity as an explicit principle to regulate the decentralization of decision-

making from the federal to the state level. The particularities of the application of those 

concepts of subsidiarity at those levels will be discussed later in this article.
66

 Other federalist 
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states, like the US, do not explicitly rely on the concept of subsidiarity, but use very similar 

concepts and principles to ensure decentralization or devolution.
67

  

For example, US judicial practice has developed the doctrines of federal pre-emption and 

frustration of congressional purpose, of which the rule of federal pre-emption allows the US 

Congress to establish preference for or exclude federal over state regulation with regard to a 

given matter.
68

 Pursuant to this rule, Congress can essentially pre-empt a rule in the states. It 

therefore has the ultimate authority in decisions about what should be regulated by federal 

rules and what should be regulated by the states. Despite the foregoing, the factual exercise of 

this authority is forfeited by the general presumption against pre-emption which has been 

developed by federal jurisprudence.
69

 Accordingly, as a general rule, states may exercise their 

legislative powers and Congress needs to disprove the general presumption against pre-

emption if it is to exercise federal legislative powers. This concept clearly gives preference to 

the exercise of judicial authority by the states and thence provides another bottom-up 

approach to the devolution of legislative powers, even though the legality of the exercise of 

judicial powers may ultimately be subject to assessment by the US Supreme Court. 
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The doctrines of pre-emtion and forfeiture of congressional purpose provide a relatively 

rigid approach, which is built upon the strict separation of judicial powers between the states 

and the federation. More recent scholarly conceptions therefore advocate dynamic or 

polyphonic federalism as an alternative.
70

 Often, those concepts are also used as a means to 

incorporate international human rights at state level where the federal government has failed 

to ratify the respective human rights treaties.
71

 The dynamic or polyphonic model builds upon 

the values of plurality, dialogue and redundancy.
72

 Schapiro, for example, explains that the 

value of plurality focuses on the fact that the decision upon certain rights by various courts at 

various levels does not lead to a uniform interpretation of those rights, but to multiple 

meanings.
73

 The diverging meanings then create a dialogue among judges about the 

interpretation of the law.
74

 The value of redundancy presupposes a court system where courts 
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are accountable in their respective levels, but where no level has a final decision-making 

authority. That presupposed, an erratic decision at either level will not affect the other.
75

  

Even though the conception of dynamic federalism is more difficult to understand at the 

national level - it disturbs the national hierarchy of courts and conflicts with the principle of 

finality, i.e. the ultimate settlement function of judicial review – its application at the 

international level, in particular with regard to human rights review, does not seem that 

problematic. There is no clear hierarchy between national courts and supranational human 

rights review bodies.
76

 Both organs receive their authority from their respective legal systems. 

Whereas the national level usually produces binding legal decisions, the treaty bodies are 

commonly held to issue “authoritative statements of the law” both in their Views and in 

General Comments.
77

 The situation is not much different in dualist national orders, even in 

cases where the judgments of (regional) human rights courts are formally binding upon those 

states.
78

 Here, the judgments of regional courts are often neither directly applicable in national 

law nor integrated into the formal hierarchy of the judiciary.
79

 They require implementation 
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by the national state. Thus, findings as expressed in the Views of the treaty bodies or even 

formally binding judgments of regional human rights courts do not override or annul previous 

findings or even contrary findings at the national level. They simply remain valid at each level 

and therefore provide different viewpoints, answers or reasoning on one and the same human 

rights issue, i.e. precisely the situation which Schapiro describes as redundancy.
80

 In addition, 

there is a strong need for interaction, as international human rights treaties impose binding 

obligations on states parties and as states are called upon to cooperate with the treaty bodies, 

either in the state reporting procedure or in the follow-up procedure or in the special 

procedures before the Human Rights Council.  

5. Effectiveness 

Subsidiarity is an important principle, if not one of the most important, in the legislative 

and administrative architecture of the EU. Starting with the treaty of Maastricht, all 

subsequent EU/EC treaties recognized it as an independent principle.
81

 Now, also the new 

Lisbon Treaty regulates the devolution of decision-making and the exercise of authority in its 

article 6 via the concepts of subsidiarity, conferral and proportionality. The decision whether a 

decision was rightly taken either at the EU or at the national level, usually involves a 

consideration of all three elements. It is generally held that subsidiarity concentrates on the 

“whether” of the exercise of Union competences, and proportionality the “how”.
82

 Within this 

assessment, subsidiarity focuses on the effectiveness of the supra-majoritarian entity to give 
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decisions and it tackles both the allocation and the exercise of the EU‟s competences. The 

current wording of Article 5 (3) of the Lisbon treaty evidences this
83

:  

“Under the principle of subsidiarity, in areas which do not fall within its exclusive 

competence, the Union shall act only if and in so far as the objectives of the proposed action 

cannot be sufficiently achieved by the Member States, either at central level or at regional and 

local level, but can rather, by reason of the scale or effects of the proposed action, be better 

achieved at Union level.”
84 

 

The principle was last accommodated in the Protocol on the Application of the Principles 

of Subsidiarity and Proportionality (Lisbon Subsidiarity Protocol) annexed to the Treaty of 

Lisbon.
85

 Prior to the adoption of the Lisbon Subsidiarity Protocol, the European version of 

subsidiarity seemed to be guided by a “top-down” approach to the principle.
86

 Even though 

the codification of subsidiarity in the EU treaties expressed a presumption of preference for 

the national level, the main determination of what sort of competences may be exercised took 

place at Union level.
87

 Nonetheless compliance with it by the EU institutions was fully 
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justiciable and the ECJ already discussed the first allegations of its breach.
88

 According to the 

ECJ‟s jurisprudence, the three main preconditions for the application of subsidiarity are that, 

firstly, there is a primary and explicit EU competence pursuant to which the respective organ 

may have acted in the individual case at hand and, secondly, that there is a need for a 

regulation at the Community level.
 
Lastly, the exercise of legislative competences at the 

Community level must have been proportionate.
89

 The most recent decision of the ECJ, which 

concerns the legality of capping prices on roaming on public mobile telephone networks 

within the Community pursuant to directive 717/2007, exemplifies this approach.
90

 In that 

decision, the Court first affirmed that article 95 could serve as a basis for the Community‟s 

competences regarding mobile phone roaming. Thereafter, the Court acknowledged that there 

was a need for a Community regulation to contribute to the smooth functioning of the 

community market and the regulation in directive 717/2007 did not exceed this intended 

aim.
91
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Even though the new Lisbon Protocol did not to change this approach, it nevertheless 

strengthened the role of national parliaments in the observation of those processes. Thus, it 

eventually provided for a more bottom-up - and democratic - perspective in the assessment of 

the observation of the principle by introducing the so-called yellow card mechanisms. 

Pursuant to article 6 of the Lisbon Protocol, national parliaments may now within six weeks 

from the production of a legislative draft produce a reasoned statement why they think the 

draft does not comply with the principles of subsidiarity. If those reasoned statements amount 

to one third of the two votes allocated to each national parliament, or to one quarter of those 

votes in case of a draft legislative act, the EU legislation needs to be “reviewed”.
92

 

Nonetheless, it remains to be seen whether this new yellow card approach will lead to a truly 

different notion of subsidiarity, which does not concentrate on the EU level as the main point 

of reference or provides more checks and balances for the national level. Yet, the involvement 

of national parliaments clearly recognizes and furthers the involvement of democratic 

elements in decisions about the exercise of the EU‟s institutional competences. 

6. Necessity 

In contrast to the more bottom-up approaches of the ICC Statute and the Lisbon version, 

the German adaptation of the subsidiarity principle emphasizes a top-down approach. Its 

adoption in the German constitution is often held to be the result of the German effort to 

decentralize and order the state‟s federal structures after the national socialist experience
93

 

and is one of the first versions of subsidiarity expressed as a legal principle, which greatly 
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influenced its adaptation in other areas, such as at the European level.
94

 The principle is 

commonly perceived as ordering the overall relationship between the national states (Länder) 

and the German federal state.
95

 Nevertheless, there is no provision in the Basic Law which 

explicitly refers to this function.
96

 The provision which is commonly quoted when considering 

the relationship of the federation with the Länder, i.e. article 72(2) of the Basic Law (BL), 

addresses subsidiarity only with regard to the exercise of legislative competences.
97

 The 

article awards legislative competences to the federal government in certain areas of law:  

“if and to the extent that the establishment of equivalent living conditions throughout the 

federal territory or the maintenance of legal or economic unity renders federal regulation 

necessary in the national interest.”(emphasis added)
98
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Every legislative initiative of the federation in those areas listed in article 72(2) BL must 

thus comply with the criterion of providing equivalent living standards. Even though article 

72(2) BL provides a justiciable codification of subsidiarity, judicial review of the legislative‟s 

compliance with article 72(2) BL requirements is limited.
99

 The German Constitutional Court 

has held that the national legislative has a broad margin of appreciation in determining 

whether federal legislation is „necessary‟ in the terms of article 72(2) BL. Following the 

established jurisprudence of the Constitutional Court, the determination of what constitutes a 

necessity also lies within the discretion of the national legislative.
100

 The Constitutional Court 

can therefore only review the proper exercise of that discretion by the federal state, i.e. its 

misuse or abuse.
101

  

Compared, in particular, with the latest adaptation of subsidiarity in the European context, 

the German case provides us with a very strong top-down approach to subsidiarity. Even 

though the codification of the principle in the Basic Law still comprises – in principle – the 

presumption of primary competence of the Länder authorities, the final determination of the 

proper exercise of competence is left up to the discretion of the federal legislator.  

C. Preliminary conclusions 

As our previous assessment has shown, there are a large variety of different conceptions 

of subsidiarity, all of which focus on different aspects of the deferment of authority. All 

concepts seem to agree in the key assumption that there should be a general presumption of 
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preference for the exercise of authority at the lower level. Nonetheless, one key differentiation 

criterion seems to be the preference for either the smaller or the greater level in decisions on 

the allocation of authority. Some approaches, like the European or the German model, prefer a 

top-down approach where the higher level possesses significant discretion in deciding on 

whether it is most suited to adopt the decision, whereas other concepts seem to be concerned 

with giving the utmost leeway to the lower/smaller level, and keeping the decision on the 

allocation of authority at the higher level as a last resort. The complementarity concept and 

current US approach to legislative devolution are good examples of this approach. It also 

seems that those normative conceptions which focus on the ability of subsidiarity to further 

democratic decision-making would also prefer this bottom-up approach to the concept. 

Sweeney‟s normative concept facilitates the actual decision on where to allocate decisions 

about the core and content of human rights, but it does not provide the procedural tools for 

how best to execute this decision, and by what means.  

Moreover, it seems that the different legal concepts of subsidiarity were developed 

specifically to match the needs of the particular system in question, even though a certain 

trend towards a focus on the lower/smaller level is discernable. The complimentarity principle 

in the ICC Statute focuses on willingness and ability, in order to allow for the withdrawal of 

jurisdiction from the national to the international level. This ensures the prosecution of the 

heinous crimes involved. At the EU level, subsidiarity seems to be born out of the 

compromise to ensure the proper functioning of the EU institutions, while paying due regard 

to particularities at the national levels. The “yellow card” procedure in the Lisbon Subsidiarity 

Protocol introduces an even greater preference for devolution to the national level. Possibly, 

this was an ultimate reaction to the protests against and ultimate repudiation of the 

Constitutional Treaty by the national states. And even though the German concept may be 
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representative of a similar top-down approach to subsidiarity, the constitutional reform of 

2006 which transferred a significant number of legislative competences back to the Länder,
102

 

factually evidences that the current trend is heading towards the stronger involvement of the 

Länder. The US conceptions, on the other hand, may be characterized by a strong focus on the 

states, mostly because of the constitution‟s stronger emphasis on a truly federal state.
103

 

However, recent attempts to provide for more flexible approaches show that too rigid a 

differentiation between the powers of the states and the federal state can create difficulties; 

especially if the states want to adopt standards that the federal state is not prepared to adopt. 

Finally, it appears that all classic branches of (state) authority can benefit from the 

application of the subsidiarity principle. As our assessment showed, the concept has been 

employed to assess the allocation of jurisdiction – in the case of the ICC Statute - the exercise 

of executive competences – in case of the EU - or the exercise of legislative competences – in 

the cases of the US and Germany. Yet, if it came to the particularities of subsidiarity in one of 

the branches, like the adjudicative, there might be special demands with regard to the actual 

implementation of the concept. For example, as the judiciary should be endowed with 

independence and impartiality, it seems difficult to envisage the involvement of democratic 

institutions in decisions on the allocation of authority at the adjudicative level. Just consider a 

similar veto right of national parliaments in the complaints proceedings before human rights 

supervisory bodies. And on an even more general level, it also appears to conflict with the 
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very concept of human rights protection, which aims to protect the individual from unlawful 

interference by the state. Should national parliaments therefore have a say in determinations 

of what consists a human rights violation? 

To conclude, a form of subsidiarity which gives maximum discretion to the national level 

seems most suitable for international human rights law. This rests mainly on the consideration 

that there is no clear hierarchy which establishes that either the international or the national 

level enjoys ultimate supremacy over the other. Moreover, the national level is usually the 

sole bearer and guarantor of human rights obligations. However, a definition of subsidiarity 

for human rights law may vary according to the various functions human rights treaty bodies 

exercise at the international level, and according to the different procedures which are 

connected to those functions. Concerning review-type complaint proceedings, it may well be 

that a concept like complementarity could actually best channel individual complaints to the 

treaty bodies. I will explore this further in the following paragraphs.  

IV. The second challenge: the demands of human rights law 
I will now address on how the subsidiarity principle plays out in international human 

rights law. I will particularly focus on human rights review; mostly for reasons of space and 

since it is in this area that the principle becomes most prevalent. I will thus assess the 

application of subsidiarity at the three different levels of international human rights review: at 

the level of admissibility, where I will address the ability to review the committees‟ decisions 

under a separate heading; at the level of substantive law; as well as at the remedies level. The 

part concentrates on the case law of the HRC, the CERD and the CAT for the years 2008-

2010, with exceptions for leading cases. I will only address the leading cases for the examples 

of the ECtHR and the IACtHR.  
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D. The admissibility level 

The procedural rules adopted by the states parties to the regional ECHR and ACHR, as 

well as to the Optional Protocols of the International Covenant on Civil and Political Rights 

(ICCPR), the International Convention on the Elimination of All Forms of Racial 

Discrimination (ICERD) and the Convention against Torture and Other Cruel, Inhuman or 

Degrading Treatment or Punishment (ICAT) and the prerequisites developed in the case law 

of the ECtHR, the IACtHR and the UN treaty bodies ensure by various means the 

accessibility of the complaints system for individual complainants, while at the same time 

preventing its being blocked by too many and unsubstantiated complaints and paying due 

regard to national human rights review mechanisms. States are still the main guarantors of 

human rights; and due to their limited judicial powers and lack of integration with the national 

judicial systems, it is difficult to see the treaty bodies as a „fourth instance‟ in relation to the 

national level.
104

 I will highlight the most prominent rules which ensure this balance in the 

following. 
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1. The local remedies rule 

The most elementary rule which ensures a prioritization of the deference of human rights 

adjudication to the national level is the local remedies rule. The IACtHR rightly held in the 

Velásquez Rodruiguez Case that the rule is the best expression for that international 

jurisdiction merely “reinforces or complements domestic jurisdiction”.
105

 We find it in the 

procedural rules of all treaty bodies, the ECtHR and the IACtHR/IACHR.
106

 Essentially, the 

rule provides that no petition or complaint will be assessed by the adjudicatory body before all 

local remedies have been exhausted at the national level. Sometimes, it is supplemented by 

time limitations. For example, the ICERD and the ECHR provide that a petitioner must have 

submitted his or her petition within six months after the last local decision.
107

 However, all 

human rights bodies have also acknowledged that the rule may be deviated from in certain 

circumstances, in particular if a remedy prove to be inadequate or ineffective.
108
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2. No assessment of situations subject to international investigations 

A matter will not be assessed by a human rights adjudicatory body if it has already been 

part of other international investigation or settlement proceedings.
109

 This rule, which mirrors 

the local remedies rule, secures the subsidiarity of supranational review proceedings in 

relation to other international courts and tribunals.  

3. Sufficient substantiation 

Some treaty bodies rely on the criterion of sufficient substantiation. Essentially, it is 

concerned with the fact that the claimant has to support allegations that his rights were 

violated by legal reasoning or evidence. The criterion prevents claimants from simply alleging, 

for example, that national decisions on their case before it came to the Committee were wrong 

or unfounded. At the international level, it is used both by the HRC and the CAT and has been 

developed through the case law of those two treaty bodies.
110

 The CERD has not adopted the 
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criterion. Following its case law, the CERD will address the further substantiation of a claim 

only in the merits phase.
111

 

4. Abuse of the right to submission 

Following article 3 of the First Optional Protocol to the ICCPR, submissions are 

inadmissible if they constitute an abuse of the right of submission or are incompatible with the 

rights of the Covenant. With the coming into force of Protocol 14 to the ECHR on 1 June 

2010, the doctrine has also been formally introduced into the rules of procedure of the ECtHR. 

Its article 12 demands that the Court declare inadmissible “any individual application 

submitted under article 34, if it considers that (a) the application is incompatible with the 

provisions of the Convention or the Protocols thereto, manifestly ill-founded, or an abuse of 

the right of individual application.”
112

 

5. Denial of justice 

Finally, almost all regional as well as international human rights adjudicatory bodies use 

the denial of justice doctrine to filter out relevant cases.
113

 It tackles the factual aspect of 

subsidiarity
114

 and concerns the evidence admissible before a human rights supervisory body, 

in particular the evidence already presented at national judicial proceedings prior to the case 

being taken to the international level. Both the HRC and the CERD relied upon this doctrine 
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in their case law and held that they will not review national decisions which deal with a 

violation of the rights of the complainant, unless these decisions were clearly arbitrary or 

amounted to a denial of justice.
115

 More precisely:  

“it is not its task to decide in the abstract whether or not a provision of national law is 

compatible with the Covenant, but only to consider whether there is or has been a violation of 

the Covenant in the particular case submitted to it”.
116

  

This denial of justice criterion does not apply to the admissibility procedure of the CAT. 

Even though the CAT is called upon to assess individual communications on the basis of all 

evidence provided to it by both the individual and the respondent state,
117

 it has the special 

competence under article 20 of the Torture Convention to conduct an inquiry if it receives 

information that torture is systematically exercised on a state party‟s territory.
118

 Also the 
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ECtHR and the IACtHR are free to evaluate all evidence brought before it, including 

inferences from the facts and the parties submissions;
119

 they may also initiate fact-finding 

missions if it considers the evidence to be incomplete, though this occurs only on rare 

occasions in practice.
120

 Nonetheless, the ECtHR is reluctant to engage with findings of facts 

which have been previously assessed by a national court of the state party involved.
121

 It has 

frequently held: 

“it is not normally within the province of the European Court to substitute its own 

assessment of the facts for that of the domestic courts and, as a general rule, it is for these 

courts to assess the evidence before them“
122

 

Rather, to the view of the ECtHR, it will require “cogent elements” for it to depart from 

the national court‟s findings.
123

 Therefore, the approach of not assessing national 

jurisprudence remains the same, at the European and international levels. It is only the quality 
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of the national court‟s reasoning either amounting to a denial of justice, or giving rise to 

„cogent reasons‟ which gives rise to an intervention of the human rights body. 

6. Preliminary conclusions  

Out of the four UN treaty bodies assessed, the CAT pays the least deference to the 

national level. This may be due to the severity and seriousness of the prohibition of torture, 

which the Committee is called upon to oversee. Torture is an international crime,
124

 and the 

prohibition is often quoted as being part of ius cogens.
125

 This may have motivated the 

drafters of the convention to equip the CAT with greater investigative powers. Generally, the 

treaty bodies, the ECtHR and the IACtHR pursue, through the adoption of and development 

of various rules of procedure, like the local remedies rule, the criterion of sufficient 

substantiation and the denial of justice rule, an approach which takes due account of the 

primary responsibility of the national level to adjudication human rights violations. This 

reflects one of the key aspects of procedural subsidiarity. Nonetheless, the treaty bodies also 

retain the competence to assume jurisdiction in exceptional cases. Those are indicated by the 

exceptions to the local remedies rules, such as adequacy and efficiency, which have proven 
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crucial in cases where there is a gross pattern of human rights violations.
126

 In those cases, the 

exceptions to the local remedies rule have the same weight and importance like the criteria of 

unwillingness and inability in the Rome Statute.
127

 Therefore, this approach can well become 

a standard approach for gross and serious human rights violations.  

Another procedural, i.e. institutional, aspect of subsidiarity relates to the competences of 

the treaty bodies to modify admissibility rules. The human rights bodies have the possibility 

to react to changes and new developments by adopting new rules of procedure.
128

 By 

exercising this competence, the treaty bodies retain a certain power to ultimately assess 

whether states parties complied with the overall commands of subsidiarity. To name just one 

example concerning the reporting procedure, the HRC just recently modified its reporting 

procedure to the extent that states may now voluntarily consent to respond to a list of issues, 

presented by the Committee, instead of submitting an overall report which covers their 

compliance with all rights guaranteed by the ICCPR.
129

 Even though the adoption of new 

admissibility criteria for the complaints procedure usually requires a modification of the 

covenants proper,
130

, the implied powers doctrine, which aims at ensuring the effective 
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exercise of the powers accorded to the treaty bodies under their respective covenants,
131

 

permits the treaty bodies to develop some new admissibility criteria via their case law. The 

HRC adopted the sufficient substantiation criterion in this manner.
132

 The ECtHR, by contrast, 

is more reluctant to resort to this policy; perhaps because it is often subject to criticism by the 

member states. 
133

  

7. Further review 

Regional human rights protection systems with regional human rights courts, like the 

ECtHR and the IACtHR, almost always provide for a second appeal level with the power to 

review the first instance body‟s decisions.
134

 As their decisions are binding, 
135

 they can be 

subjected to further review at the initiative of either the national state or the complainant, 
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prior to their implementation. At the international level the possibility to review decisions of 

the treaty bodies is very limited. Even though the covenants and their protocols define the 

treaty bodies‟ competences, neither the ICCPR, the ICAT nor the ICERD contain any 

provision which allows a full revision of its decisions/views upon the initiative of either the 

individual concerned or a state party. This can also be related to the non-binding nature of the 

CAT‟s and CERD‟s views.
136

 There is no immediate need for further or an appellate type of 

review. If a state considered the views to contain an unsupportable position, it could simply 

refrain from implementing them. Notwithstanding the foregoing, there is almost no doubt that 

the Views of the treaty bodies are of a de facto binding character.
 137

 The HRC has established 

that both its Views and its General Comments serve as authoritative statements of the current 

state of the law of the ICCPR.
138

 This has most recently been affirmed by the International 

Court of Justice in the Diallo case, which argued that “great weight” must be given to the 

Committee‟s interpretations.
139

 It has also been held that the Views of the Committee possess 
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a judgment-like quality.
140

 An omission to implement the treaty bodies‟ Views thus requires 

strong reasons on behalf of the national state.  

Despite the foregoing, the HRC‟s, CERD‟s and CAT‟S procedures provide for a limited 

possibility of review of the admissibility decisions of the committees in individual complaints 

proceedings. The rules of the CAT permit a reassessment of the admissibility decision upon 

the initiative of either a Committee member or the complainant.
141

 Before the CERD, such 

review may be initiated by the petitioner only.
142

 The rules of the HRC are even more limited: 

they allow for a reassessment of the admissibility decision in the merits procedure in the light 

of any explanations or statements submitted by the state party during the process of 

assessment of the complaint.
143

 Yet, this reassessment depends on the exercise of judicial 

discretion by the HRC, even though it may have been triggered by the information submitted 

by the state party.  

Last but not least, the greater human rights protection system at the UN level offers some 

further opportunity to review certain individual or collective human rights violations. The UN 

Human Rights Council provides, amongst others, for special procedures which aim at 

generally addressing specific human rights violations,
144

 as well as for a Complaints 
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Procedure which deals with serious or systematic violations of human rights.
145

 Whereas the 

special procedures address specific human rights violations via the nomination of Special 

Rapporteurs, who assess either thematic or regional human rights issues, the Complaints 

Procedure tackles violations of a more systematic nature. It was introduced in 2007 as a 

successor to the “1503 procedure” which was established by ECOSOC resolution 1503 

(XLVIII) of 27 May 1970.  

If the treaty bodies provided for a broader right to review their decisions, this would open 

an opportunity for discussions about the proper exercise of authority by the treaty bodies, both 

concerning the procedural level as well as substantive human rights. I have already 

demonstrated that considerations about the proper exercise of authority by institutions 

interacting at various levels, i.e. either the regional or the international and the national, is a 

vital part of the principle of subsidiarity.
146

 Broader review functions would further match the 

court-like functions that the committees assume under their Optional Protocols and open for a 

possibility of both the complainant and the state to challenge the „authoritative character‟ of 

the committee‟s Views.  

E. The substantive level: the merits phase 

The substantive level of human rights review is another interesting arena for the 

consideration of subsidiarity. Here, national peculiarities can be taken into account in several 

ways: first, through the actual formulation of exceptions to the human rights provisions in the 
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UN human rights covenants and, second, through the explicit referral of the interpretation of a 

particular right to the national level.  

Let me first turn to the explicit deferral of a substantive decision to the national level. The 

ICCPR and ICERD contain various provisions which facilitate this decision. Pursuant to 

article 4 (1) of the ICCPR, states may avail themselves of the human rights obligations of the 

Covenant in the event of a public emergency. This emergency does not excuse a violation of 

the rights enshrined in articles 6, 7, 8 (paragraphs I and 2), 11, 15, 16 and 18 of the 

Covenant.
147

 Other references to national particularities are included, for example, in article 8 

(3) (b);
148

 10 (2) (b)
149

; 12 (3)
150

, 13,
151

 14 (1),
152

 18 (3)
153

 19 (3),
154

 and 21.
155

 The ICERD 

contains references to national particularities in its article 1(3) and (4) which deal with the 

legal provisions of states concerning, amongst others, nationality and citizenship and allow 

states to take special measures to further the development of particular groups or minorities 

within their territory to ensure their equal enjoyment of human rights. Because of the special 
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character of the prohibition of torture as an international crime, the ICAT allows no 

substantive exception for torture. No exceptions may be based on national particularities or a 

national emergency. Pursuant to article 2 (2) and (3) ICAT, torture cannot be justified or 

excused by reference to a state of war or a threat of war, or by superior orders of state officials. 

Therefore, we can assess interpretative subsidiarity by reference only to the ICCPR and the 

ICERD. 

Usually, the determination and interpretation of what sort of state action may belong to the 

accepted realm of exceptions referring to public order, health or safety, public morals, or 

national security are the most difficult for any tribunal. Regional human rights courts like the 

IACtHR or the ECtHR have developed their own approaches to this issue. The method 

utilized by the ECtHR is well known: it uses the margin of appreciation doctrine to pay 

deference to national states with regard to the interpretation of the rights of the ECHR.
156

 The 

IACtHR has also used the doctrine.
157

 The approach used by the HRC is not as uniform. On 

only a few occasions has the HRC discussed the margin of appreciation doctrine of the 

                                                           
156

 See, for example: ECtHR, ‘Case relating to certain aspects of the laws on the use of 

languages in education in Belgium’ (Belgian Linguistic Case) (merits), App. No 1474/62; 

1677/62, 1691/62, 1769/63, 1994/63, 2163/64, Judgement of 23 July 1968, (1968) Series A 

No. 6, 35, para. 10; Golder v. United Kingdom, Application no. 4451/70, Judgment, 21 

February 1975, Series A no. 18, pp. 21-22, para. 45; Handyside v. United Kingdom, App. No 

5493/72, Judgment of 7 December 1976 (1976) Series A No. 24, para. 50; Engel and others v. 

The Netherlands, Application Nos. 5100/71; 5101/71; 5102/71; 5354/72; 5370/72, Judgment 

of 8 June 1976, Series A no. 22, pp. 41-42, para. 100. 

157
 See: IACTHR, Proposed Amendments to the Naturalization Provisions of the Constitution 

of Costa Rica, Advisory Opinion OC-4/84, 19 January 1984, (Ser. A) No. 4, paras. 58-59.  



46 

 

ECtHR.
158

 In some cases concerning violations of article 27 of the ICCPR the HRC developed 

a distinct approach to national discretion -the denial of justice approach- which does not equal 

the ECtHR‟s margin of appreciation doctrine. This denial of justice approach has last been 

used in the Poma Poma v. Peru case, where the HRC found that the deprivation of an 

indigenous community of water to support its livelihood and livestock through Peru‟s 

granting of concessions to use that water to private companies amounted to a violation of 

article 27 of the Convention. In this case, the HRC first highlighted that a state has a certain 

discretion – or leeway – in economic decisions directed towards its own economic 

development. It then held:  

“economic development may not undermine the rights protected by article 27. Thus, the 

leeway the State has in this area should be commensurate with the obligations it must assume 

under article 27.”The Committee also points out that measures the impact of which amounts 

to a denial of the right of a community to enjoy its own culture are incompatible with article 

27, whereas measures with only a limited impact on the way of life and livelihood of people 

belonging to that community would not necessarily amount to a denial of the rights in article 

27.”
 159

 (emphasis added)  
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Further cases which contain similar references to either a certain discretion or leeway of 

the national state are the Länsman v. Finland case and the Winata decision of the HRC.
160

 The 

CERD, on the other hand, has not yet discussed similar concepts of paying deference to 

national courts and national decision-making processes. 

Those examples of practice concerning substantive human rights evidence that 

subsidiarity as interpretative deference is an important element of decisions concerning 

substantive human rights. However, the practice also indicates that interpretative deference 

can be given by using various approaches. The HRC held that the deferral of interpretative 

powers to the national level was an issue only when the very core of a right was concerned: it 

must not deny the exercise of the very right by its beneficiary. By contrast, the ECtHR‟s 

approach is a positive one. The Court utilizes its own discretionary powers to determine on a 

case-by-case basis whether the national level should be accorded a margin of appreciation in 

interpreting both positive and negative obligations under the ECHR. Considering the outcry 

and call for invocation of the margin of appreciation doctrine of eastern European states in the 

Lautsi case,
161

 as well as all the controversies that have emerged around that doctrine in 

human rights scholarship,
162

 this approach is at times difficult to understand and/or hard for 
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the national states to accept. On the other hand, the approach used by the HRC in Art. 27 

cases, seems to match this treaty body‟s organizational structure. The approach builds upon an 

ultimate threshold –the denial of the right. It leaves a maximum of interpretative discretion to 

the national levels. This seems to correspond to the wide applicability of the HRC‟s views and 

General Comments: the ICCPR has been ratified by 167 states
163

 and 113 states are parties to 

its Optional Protocol.
164

 Decisions of the HRC need to accommodate a large variety of local 

traditions, customs and interpretations of the rights enshrined in the ICCPR.  

F. The remedies level 

Our assessment of the application of the subsidiarity principle at the remedies level of 

international human rights review will be relatively short. Because their views are non-

binding, the power of determination of all UN human rights treaty bodies is limited to the 
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communication of their views to the state party in question for enforcement. There is no 

enforcement mechanism in cases of non-compliance.
165

 Hence, the full responsibility for 

remedying a human rights violation remains with the national level. This entails, for example, 

that the determination of the exact amount of compensation owed to a victim of a human 

rights violation,
166

 remains within the discretion of the state party. 

Nonetheless, it seems at the moment that the HRC, the CERD and the CAT are currently 

developing their approaches to remedies for human rights violations. In the past, the HRC did 

not prescribe any particular remedies in cases concerning human rights violations. Until 2009, 

a state was often merely called upon by the HRC to “provide the author with an effective 

remedy and reparation measures are commensurate with the harm sustained”.
 167

 The 

Committee often merely continued that the state party had an obligation to take the necessary 

measures to ensure that similar violations did not occur in the future.
168

 Most recently, the 

HRC‟s practice has been developing more and more and tending towards approaches which 

prevailed before regional human rights courts, such as the IACtHR or the ECtHR, in the 

earlier stages of their existence. The HRC‟s recommendations have become more specific; 

they now include recommendations which point towards particular remedies, such as the “the 
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speedy conclusion of the proceedings and compensation“,
169

 or a review of the state‟s 

legislation.
170

 A typical provision for remedies can now contain recommendations such as:  

„In accordance with article 2, paragraph 3 (a), of the Covenant, the State party is under an 

obligation to provide the authors with an effective remedy, including compensation if the 

property in question cannot be returned. The Committee reiterates that the State party should 

review its legislation, specifically in relation to the citizenship requirement in Act No. 

87/1991, to ensure that all persons enjoy both equality before the law and equal protection of 

the law.“
171

 

The CAT‟s recommendations for remedies are similar to the most recent of the HRC‟s. 

Often, the CAT calls upon the defendant state to investigate the violation of the convention 

and bring the perpetrators to justice and provide the victim with compensation.
172

 And even 

though the CERD‟s rules of procedure do not provide for the Committee to recommend 

concrete remedies,
173

 out of the three human rights bodies under scrutiny, the CERD‟s 

recommendations on remedies appear the most advanced. The Committee usually 
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recommends compensating the petitioner, that the discriminatory legislation be amended and 

demands that the defendant state take all the necessary measures to prevent the repetition of 

the violation in the future. The CERD also usually requests the state to make its Views 

publicly available within its territory.
174

 

Recently, the HRC also introduced a second paragraph at the end of its views which 

asks the state for “information about the measures taken to give effect to its views...”,
175

 to 

allow for the follow-up on the state‟s implementation in the particular case. The request is 

standard procedure before the CERD and the CAT. Before the HRC this information needs to 

be submitted within 180 days; the time-limit before the CAT and the CERD is 90 days.
176

 

Even though the delivery of this information, just like the Views as such, cannot be carried 

out at the international level, it provides for a soft review of the state‟s implementation 

practice.  

Compared to the regional practice with regard to remedies against human rights 

violations, the UN human rights bodies are certainly most lagging behind. The practice of the 

ECtHR and the IACtHR evidences that both courts provide for much more specific and 

targeted remedies than the international level. The ECHR contains a clause in its article 41 

which deals with the necessity to award just satisfaction to the victim of a human rights 

violation, and the Court has developed a vast case law on the interpretation of that clause as 

well as on the further remedies available before it. Moreover, Protocol 14 to the ECHR 
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introduced in the pilot judgment procedure the opportunity to recommend very specific 

remedies, like specific changes to a particular law, to prevent the launch of similar cases 

before the Court.
177

 The IACtHR, on the other hand, has announced that issues concerning the 

award of compensatory damages are to be decided by international law.
178

 It established in the 

Velásquez Rodruiguez case that the scope, the characteristics as well as the beneficiaries. of 

the law on damages for human rights violations is governed by international law.
179

 

Accordingly, compliance with a judgment on reparations is not subject to modifications by 

the respondent state through invocation of provisions of its own domestic law.
180

 The IACtHR 

is also renowned for its creative approach to remedying human rights violations in the Inter-

American human rights protection system, and makes a large variety of non-pecuniary 

damages awards.
181

 For example, in Heliodoro Portugal v. Panama, the Court ordered the 
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defendant state to publish the pertinent parts of the ruling in a local newspaper and in the 

country‟s Official Gazette; to provide medical and psychological treatment for the victim‟s 

immediate family; to name a street in memory of the victim; to acknowledge its international 

responsibility in a public ceremony attended by high-ranking state officials and the victim‟s 

heirs; and to criminalize the crimes of torture and forced disappearances to satisfy Panama‟s 

obligations under the Convention against Forced Disappearances and the Convention against 

Torture.
182

 Cases like Helidoro Portugal v. Panama evidence that there is a broad spectrum of 

possible approaches to remedies in international human rights review and the international 

and regional case law shows that the idea of subsidiarity can play out differently at the 

remedies level. It can either support the approach that the UN treaty bodies tend to take, 

which leaves to the national level the ultimate determination of the exact compensation to be 

paid. However, the principle does not prohibit more creative approaches to remedies, such as 

before the IACtHR. The basic idea behind subsidiarity, i.e. the exercise of authority by the 

smallest or lowest entity still applies, even if the remedies are determined by the supranational 

level: it is still the national state which carries out the treaty organ‟s recommendations. In 

addition, national states have an obligation under the human rights covenants to remedy 

violations or provide measures to ensure that they do not occur in the future.  

Following this last argument, the principle of subsidiarity would not hinder the treaty 

bodies to decide on even more concrete remedies, such as the provision of a large variety of 

concrete non-pecuniary damages awards. Even though such a decision certainly invaded a 
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state‟s sovereignty more deeply than the current practice, which leaves the decision on „how‟ 

to compensate human rights violations up to the state. Yet, one also needs to take into account 

that states are actually the defendants in individual complaint proceedings before the treaty 

bodies. As subsidiarity essentially requires a discussion on whether the competences to deal 

with the issue of remedies need to be allocated at either the international or the national level, 

one could argue that the decision on the provision of a particular remedy to the victim should 

best be dealt with at the international level. It serves the best interests of the individual 

concerned, as well as fair trial considerations, such as the timely closure of proceedings and 

the complainant‟s right to a remedy.
183

 Moreover, the treaty bodies are called upon „further 

[to] achieve the rights of their respective covenants‟ and to „receive and consider 

communications from individuals subject to [their]… jurisdiction‟.
184

 Finally, given the fact 

that the usual rate of compliance with the treaty bodies‟ recommendations on remedies is 
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usually not very high, the recommendation of a larger variety of specific remedies, including 

symbolic remedies, could also give greater satisfaction to the victims of violations.  

V. Practical implications for subsidiarity in human rights law 
The current overview over the practical challenges to subsidiarity demonstrates that the 

principle comes into play at every level of international human rights law; it applies at the 

procedural level as well as at the level of substantive human rights law. The assessment has 

shown that rules like the local remedies rule, the sufficient substantiation rule or the denial of 

rights doctrine already implement the basic ideas behind the principle at all relevant levels. I 

have already indicated some areas where subsidiarity considerations could actually help 

modifying those existing rules, such as at the admissibility or remedy level. Nonetheless, 

certain practical considerations can further provide suggestions how subsidiarity could or 

should best be implemented in international human rights law. I will name and discuss some 

of them in the following paragraphs, but a more detailed assessment must be left to another 

publication.
185

  

First and foremost, one has to take into account of the various parallel complaint systems 

which exist at the international and regional level. Not only has every human rights 

convention an independent treaty body which oversees both individual complaints as well as 

the compliance of state parties with their provisions, also the Human Rights Council provides 

for both for individual and collective complaint mechanisms in cases of human rights 
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violations.
186

 Subsidiarity considerations could help integrating those procedures, or facilitate 

their interaction. For example, the treaty bodies could be awarded with a right to refer 

admissible but serious or widespread and systematic human rights violations to the Human 

Rights Council; in particular, to avoid the doubling of processes at the international level. 

Second, it is obvious that there are great variances to respect and protect human rights at 

the various national levels.
187

 Many Views of the treaty bodies are never implemented.
188

 This 

may necessitate a scrutiny of serious human rights violations at the international level.
189

 One 

suggestion which is in line with one of the theoretical conceptualization of subsidiarity I 

discussed in this article, is the formulation of specific exceptions to the local remedies rule 

which resemble the complementarity principle. They allow for an assessment of a human 

rights violation at the international level, if the national state proves to be unwilling and 

unable. Also a collective complaints mechanism with a locus standi, for example, for NGOs 

could be introduced. This is currently being discussed for the Optional Protocol to the 
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Convention on the Rights of the Child.
190

 Another possibility is the introduction of a 

preliminary ruling procedure,
191

 which would also increase cooperation between the 

international and the national level and serve as a forum for arbitrating differences with the 

national states. This procedure enables national courts to call upon the treaty bodies to decide 

upon a human rights issue, prior to giving their own ruling. An advisory opinion procedure 

would have the same effect: it would allow courts of final appeal to call upon the treaty bodies 

to give their opinion upon a particular matter. There are many suggestions which would pay 

greater respect to the principle of subsidiarity at the admissibility stage.
192

 Yet, this would 

also require more profound changes to the UN human rights treaty body system, on which 

consensus is often most difficult to attain.  

Third, the application of subsidiarity at the level of substantive human rights law is closely 

tied to the fact that – in the current institutional setting - human rights obligations are 
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primarily owed by the national state. Therefore, decisions upon possible exceptions to 

international human rights provisions require a certain amount of deference to be paid to the 

national level. Hence, only one question prevails: how should this deference be paid? For the 

wider Europe, the ECtHR decided to employ the margin of appreciation doctrine to define 

those areas of substantive law where deference should or should not be given. Yet, this 

approach remains diffuse when it comes to the ultimate determination of which decisions 

should be encompassed by the margin and which decisions fall outside it. The HRC, on the 

other hand, appear to have adopted a more justiciable approach, at least with regard to 

questions concerning article 27 of the ICCPR. The denial of rights approach merely points to 

the outer limits of the exercise of discretion by national courts and other authorities. This 

method leaves much room for national interpretation and provides for a clear decision on 

when deference should or should not be given. Even though subsidiarity allows for any of the 

two approaches discussed, any of the solutions followed works best if it provides a clear and 

justiciable solution. To me, this is the denial of rights approach, as it builds upon an ultimate 

threshold.  

Last, even though the implementation of the treaty bodies‟ views seems to be a major 

problem, the current trend of the treaty bodies to recommend concrete and specific remedies 

can at least provide specific instructions to national states and help with the further follow up 

of communications. My assessment showed that it would not conflict with considerations of 

subsidiarity if the treaty bodies issued even more detailed and extensive decisions on 

particular remedies for human rights violations.  

VI. Implications for the theoretical conceptions of subsidiarity 
The assessment of both the theoretical and practical challenges to subsidiarity in the field 

of international human rights law has revealed many aspects, but the most important is that 
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subsidiarity considerations at the practical level vary as much as at the theoretical level. There 

does not seem to exist one simple answer on what subsidiarity implies in either of the two 

areas. The practical assessment showed that the various issues in international human rights 

law can often be countered with more than one solution. In addition, theoretical solutions 

seem to differ depending on the particularities on the powers concerned, and the field of law 

in question. Drawing upon those practical results which have arisen, I will attempt to sketch 

certain parts or features of subsidiarity in international human rights law it in this ultimate 

part. 

Given the mostly non-binding nature of the UN human rights supervisory system, as well 

as the natural focus on the national state as the bearer of human rights obligations, it appears 

that a strong focus at the national level must also be part and parcel of every theoretical 

approach to subsidiarity pursued in that area of law. Top-down conceptions do not seem to fit 

here, not least because they build on a strong supranational/greater level and on the existence 

of a more or less hierarchical relationship between the supranational and the national levels. 

Rather, the focus should be on a bottom-up approach, because the powers of the international 

human rights institutions are so limited. Moreover, due to these particularities, a strong 

conceptual approach to subsidiarity would not fit international human rights law either. 

Approaches that focus, for example, on one particular element to automate decisions on the 

transfer of decision-making power presuppose that a core of powers exists at either level 

which is free from intrusion by the other level.
193

 Yet, human rights law focuses on a core of 

obligations rather than on a core of sovereign powers, which is free from any obligations.  

In addition, as the issues arising at the remedies level of human rights review have 

demonstrated, the ultimate concept of subsidiarity in international human rights law must 
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allow for discussions about the proper allocation of authority. This has also been highlighted 

by some more recent assessments of the concept.
194

 Therefore, possibly a combination of 

several approaches to subsidiarity fits the various issue areas concerned by international 

human rights law. If great variances regarding the prosecution and investigation of serious 

human rights violations persist at the national levels, and if the lack of resources and the 

number of individual complaints continue to increase at the international level, admissibility 

criteria could, for example, well be constructed along the unwillingness and inability criteria 

of the ICC Statute, even though this would further limit the access by individuals to the 

human rights bodies. But even further modifications are feasible, such as an integration of the 

special procedures before the Human Rights Council with the individual complaints 

procedures. 

From a broader perspective, a combination of Sweeney‟s with Schapiro‟s polyphonic 

federalist concept could provide a working approach for international human rights law. First, 

the two approaches combined build mostly on normative criteria. This matches the current 

lack of an explicit codification of any type of subsidiarity at the international level. Thus, 

subsidiarity can take effect only as an interpretative principle. Second, the concepts allow for 

discussions about the proper allocation of decision-making authority. Sweeney‟s modification 

of Waltzer‟s theory accords only decisions which concern a right‟s very core to the 

supranational level. Third, the proposed concept is able to reflect subsidiarity in procedural 

and substantive human rights law, where subsidiarity usually applies. Schapiro‟s concept 

provides a significantly flexible account of subsidiarity for the procedural or institutional level 

which suits the current international set-up, where no View or General Comment is formally 
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binding on the national state. Both the national and the international levels enjoy 

interpretative authority in their respective jurisdictions. There is no World Court on Human 

Rights, which enjoys ultimate interpretative authority with regard to human rights violations. 

The problem of finality does not arise. Schapiro‟s criteria of pluralism and dialogue ensure the 

significant interaction of the national with the international level. With regard to the 

substantive law, the approach seems to open a viable way to allocate decisions about 

interpretative authority at the level of substantive human rights law. It adequately mirrors the 

considerations and the balancing of interests between the state‟s interests and the effective 

protection of individual rights which takes place when decisions on interpretative deference 

are concerned. It secures a maximum of interpretative authority for the national level while 

giving the ultimate power to decide on a human right‟s very core to the international level.  

 


