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Summary / Outline of the Paper and Points for the Discussion:  

The question that will be addressed in this presentation is whether the UN Convention on the 
Elimination of all forms of Discrimination Against Women (CEDAW Convention) can in any way be 
instrumental to the goal of enhancing the (equal) human rights of LGBTI persons.  

The question of instrumentality of CEDAW in the fight for human rights of LGBTI persons and/or 
(equal) LGBTI rights has three dimensions: a legal-technical one, a strategic one and a feminist 
theoretical one.  

The legal technical (or ‘doctrinal’) analysis of the object and purpose of this Convention, as well as 
the ‘jurisprudence’ of the CEDAW Committee in respect to the topic of LGBTI rights shows that in 
particular the inclusion of Article 5a in the Convention’s text opens up possibilities to deal with some 
aspects of LGBTI rights. But, as will be shown, this is not particularly the road taken by the CEDAW 
Committee. 

The strategic dimension shows that the choice between whether or not to use CEDAW for the 
purpose of enhancing LGBTI rights is of a political and ideological nature and cannot and should not 
be made by (feminist) lawyers alone. The heated discussions surrounding this topic demonstrate that 
(feminist’s) theoretical concepts and constructs (like ‘gender’ or ‘gender identity’) that are developed 
as tools for a critical assessment of existing unequal power relations between the sexes and of 
heteronormativity and that can be used in the context of emancipatory projects, can also easily be 
captured by powerful (often religious) groups that resist any changes in the unequal relationships 
between the sexes and in respect to heterosexuality, and thus can become useless or even damaging 
for these same emancipatory projects.  

The theoretical dimension of the issue concerns the concepts and constructs that are used in the 
struggle for enhancing women’s rights and LGBTI-rights. In this regard, it is important to discuss to 
what extend a distinction can be made between sex as a non-discrimination ground and other 
categories or identities, like gender, sexuality and gender identity. Is it possible at all to distinguish 
between these ‘identity factors’,  or are these in fact so closely related that they are inseparable, in 
as far as human beings own experience of their personal identity is concerned? Do, as some people 
say, the categories of sex, intersexuality and transsexuality refer to purely biological categories of 
‘being’ of a particular ‘kind’ (and ‘having’ particular features like chromosomes - situated in the 
body), and does sexuality refer to ‘feeling’ and ‘acting’ or ‘doing’(i.e. to behavior)? Or is this a quasi-
distinction, leading us away from the real issue, because all denominations of particular features of 
human existence are human ‘acts’ and ‘performative’, i.e. continuously contributing to their own 
(re)construction in a particular social, cultural and economic context? In that regard: is this division 
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between being and behaving not a false division in itself, denying that both categories are the result 
of and subjected to social constructions of the categories that are captured under the LGBTI 
acronym?  

For the discussion, three ‘standpoints’ will  be presented: 

1. From a strategic point of view it would be very unwise  
A. to unisex CEDAW and / or  
B. to expressly include LGBTI rights under CEDAW 
 

2. CEDAW should remain a women’s convention, but it should be interpreted in such a way that 
it covers all forms of exclusion and oppression that are based on gender stereotypes, gender 
roles and heteronormativity, also when this affects the lives of men / males / gays / 
transsexuals / intersexuals, etc. 
 

3. The explicit mentioning of the non-discrimination grounds sex, homosexuality, gender-
identity, etc, in (international) law is hazardous because non-discrimination law tends to 
conceive of differences between people as inherent characteristics of individuals, rather than 
as features arising out of unequal power relationships between groups in society. (After N. 
Duclos, 1993.)  


