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Sexual Freedom, Equality and the Right to Gender Identity as a Site of Legal and Political 
Struggles: Intersex Children: Reflections; My experiences as a magistrate 

 
The author is a magistrate in the Kenyan Judiciary and has served in the children court. In 2009 she 

had her first contact with an intersex child as a child in need of care and protection during the 

arraignment of the child’s mother for child neglect under the Children Act Chapter 141 of the Laws 

of Kenya.  (The Act domesticated the UN CRC and the African Charter on the Rights and Welfare of 

the Child.) 

 A Victim Impact Report on the child and a Probation Officer’s Report on the mother revealed that 

the neglect was as a result of the stigma that comes with the birth of an intersex child 

demonstrated by the community’s traditional attitude towards intersex, where such a child could 

be killed at birth. It also revealed the complete lack of information on intersex persons despite the 

fact that intersex births are estimated at 1.7% Nthumba (2008) to 3% Haas (2006) of the 

population and Kenya’s population is estimated at 44million.  This was captured in the case of RM 

v the A.G and others [2010] eKLR where the High Court sitting as a Constitutional court 

determined that an intersex person has to fit in society as either male or female, affirming the 

sex/gender binary ;that to determine that intersex is a third gender/sex would be a fallacy. The 

court then concluded that issues of intersex persons are not the concern of society and do not 

deserve government regulation or protection. This the author found to be contrary to her 

experiences and the lived realities of intersex persons who are forced to live secret lives, with no 

understanding of their condition.  

An intersex child is considered by some as abnormal, demanding normalization; a curse or a bad 

omen, demanding a purge. An intersex birth is not recognised by law; hence the right to self 

determination is violated through the assignment of a sex/gender at birth sometimes through 

corrective surgery. This is the ultimate discrimination that results in the violation of other rights. 

 

This reflection is part of the author’s study and research on the legal recognition of intersex 

persons under the Kenyan Constitution (2010), where she concludes that intersex persons are a 

marginalised sex minority group who face discrimination from the moment of birth. That  the 

international ,regional and  domestic legal instruments are predicated on the binary of female and 

male, and hence require to be relooked at from an intersex child’s point of view. In the Kenyan 

context, intersex persons are the silent, invisible members of the LGBTI family, perhaps, the time 

for intersex consciousness raising and organizing so that they can speak in their own voices and 

explain their needs is now. Hope lies in the Constitution (2010) which has empowered the courts 

to interpret it and develop the law to safeguard rights and freedoms in the Bill of rights. 


