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Basics (1): General right to one’s own personality

as developed by the Federal Court of Justice and the Federal 
Constitutional Court on the basis of fundamental rights 
granted by the German Constitution:

Article 2 [Personal freedoms]
(1) Every person shall have the right to free development of his 
personality insofar as he does not violate the rights of others or 
offend against the constitutional order or the moral law.

Article 1 [Human dignity – Human rights – Legally binding 
force of basic rights]
(1) Human dignity shall be inviolable. To respect and protect it shall 
be the duty of all state authority.

__________________
English translation of the German Constitution availabe at 
https://www.btg-bestellservice.de/pdf/80201000.pdf
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Basics (2): Right to gender identity and sexual orientation

Federal Constitutional Court, standing adjudication*: 
“Art. 2 para. 1 in connection with art. 1 para. 1 Basic Law 
protects the closer personal sphere of living, including the 
intimate sexual sphere, of humans, which embraces the 
sexual self-determination and hence also the finding and 
cognition of one’s own gender identity as well as one’s own 
sexual orientation.”

____________________
* Example taken from <ECLI:DE:BVerfG:2011:rs20110111.1bvr329507>, no. 51 (tranl. K.P.)
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The new  provision in the German Civil Status Act

On 1 November 2013 became effective: 
“If the child can be assigned neither to the female nor to the 
male sex, the civil status case has to be registered without 
such a specification.”

sec. 22 para. 3 Civil Status Act (amended)
(transl. K.P.)

How to be read?
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Interpretation of sec. 22 para.3 Civil Status Act

Registration of inter* newborns without sex entry
− compulsory (“has to”);
− who decides? 

 The child? No, because the normal period of time within 
which the childbirth has to be made known to the 
registrar’s office, remains a week.

 The parents? No, because they need a medical statement of 
the birth which indicates the sex of the child.

 The midwife/birth nurse or physician present at birth.

Ergo no change at all?
_______________
Note: ‘inter*’ (with the asterisk) has become the term mostly used in Germany these days 

to refer to people born with an intersex condition
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History: legislation preceding the Civil Status Act

Prussian Code (Allgemeines Landrecht für die Preußischen 
Staaten) of 1794, Part I, Title 1, sec. 19-23 (transl. K.P.):

§ 19. If an intersex child is born, the parents decide to which 
gender they will raise such a child. 
§ 20. However, when having reached the age of 18 years, this 

person may decide for himself to which gender he wants to belong.
§ 21. From then onwards, the person’s rights will be judged by 

that choice.
§ 22. Only if the rights of a third person are dependent on the sex 

of the putative hermaphrodite, that third person may move for an
expert opinion. 
§ 23. The experts’ findings are decisive, even if against the choice 

of the intersex person or his/her parents. 
____________
Note: Prussian law is just an example; it was not valid in other states that formed the 

German Reich of 1871, but covered a large area.
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History of the Civil Status Act (1/2)

– introduced in 1876, model: Code Napoléon 1804
– “cold” abolition of the provisions in the Prussian 

Code of 1794 
– confirmed by the Civil Code (BGB) of 1896 (in force 

since 1 January 1900)
– registration within a week after birth: surname,  

given name(s), place, day and hour of birth, parents 
… and sex

– no regulation what sex means (until 2010!), but 
presumed that only M and F possible

– if in doubt: midwive’s or physician’s expertise
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History of the Civil Status Act (2/2)

– excursus: Act on Transsexuals of 1980
− necessary because the sex entry in the birth register could be 

changed only if it was wrong at birth
− Constitutional Court decision of 1978 paved the way by hinting at 

intersexuality
− original requirements (unmarried, surgery) repealed by now

– inter* movement in Germany since the mid-1990s
– new administrative rule 2010: only F or M permitted in birth 

register
– German Ethics Council took up the topic of intersexuality in 

2010, opinion published on 23 February 2012
– Civil Status Act amendment of 2013 

(25 January: proposal; 31 January: Bundestag, 3rd reading; 1 March: Bundesrat; 7 
May: signed; 14 May: promulgated; 1 November: taking effect)

– respective administrative rules (federal government with 
consent of Bundesrat): effective as of 13 June 2014 (more 
than half a year later!)
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Assessment of new Civil Status Act provision

positive
− first legal recognition of inter* people since Prussian Code
− some potential for future developments

critique
− no prior consultations with advocacy groups
− no implementation research as proposed by the German 

Ethics Council, in its Intersexuality opinion 
(http://www.ethikrat.org/files/opinion-intersexuality.pdf, p. 
167) 

− power of decision not given to the child
− pressure on parents to consent to unnecessary medical 

intervention might be increased
− no prior check with other legal norms affected 
 contradictions produced, missing adaptations, i.a.:

d i i t ti b hi ti t ith M F l
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Meaning of the new law from a child’s perspective

– basic right to self-determination of gender identity 
given, but:

– many a decision made by parents and the medical 
system prior to a child’s ability to speak for oneself

– no safeguarding procedure established to prevent 
unnecessary treatment (especially cosmetic genital 
surgery and prophylactic gonadectomy)
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Change of sex registration in “no-sex cases”

the legislator’s idea
− no-sex status only temporary
− hence subsequent registration of specific sex (F or M) 

facilitated (no court procedure required)

possibilities
− XtF, XtM: no age limit (= neither minimum nor maximum 

age), but: medical statement required (administrative rules)
− FtM, MtF: if proven that original registration wrong: Civil 

Status Act procedure, otherwise: Transsexual Act procedure
− FtX, MtX: if preconditions of sec. 22 para. 3 Civil Status Act 

at birth proven: possible
(open question as of yet: possible only for births on 1 Nov. 
2013 or later, or also for older persons)
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Potential of the new Civil Status Act provision

Sec. 22, para. 3 –
“If the child can be assigned neither to the female nor to the male sex, 
the civil status case has to be registered without such a specification.” –

in combination with the Federal Constitutional Court’s 
standing adjudication –

“Art. 2 para. 1 in connection with art. 1 para. 1 Basic Law protects the 
closer personal sphere of living, including the intimate sexual sphere, of 
humans, which embraces the sexual self-determination and hence also 
the finding and cognition of one’s own gender identity as well as one’s 
own sexual orientation.” –

make a (re)evaluation of the whole body of law necessary, 
regarding open and hidden norms of the sex/gender binary, 
however: a long way to go when considering …
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Related, yet disconnected legal discourses

– sterilisation of minors
completely prohibited by a Civil Code provision since 1992 
(unless an inevitable side effect of necessary medical 
intervention)

– male circumcision
new Civil Code provision, effective as of 28 Dec. 2012 
(explicitely allowing an unnecessary medical intervention in 
minor children, boys only)

– female genital mutilation
new Criminal Code provision, effective as of 28 Sept. 2013 
(minimum sentence: 1 year in prison)

None of these have taken inter* into consideration.
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Children’s rights to self-determination: problems

Children have rights, but:
− newborns possibly do not know them, and definitely 

cannot communicate their rights claims
− long way to majority, even if shortened to 18 years
− parents as “natural” guardians have their own rights 

regarding their children (cf. art. 6, para. 2  German 
Constitution); conflicts of interests between parents and 
children often held for utterly impossible

 ‘best interest of the child’ is a nice rule, but hard to be 
implemented if parents are not apparently negligent

General problem if the law-maker does not consider 
all groups of children who could be affected by new 
legislation  civil society has to be vigilant.
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Thank you for your attention!


