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Abstract: 

The African continent is a complex land displaying a myriad of cultures and religions 

as well as both extreme poverty and wealth; however one issue seems to unite many 

of its leaders: the blatant disregard for the rights to non-discrimination, equality, 

safety and security of person of any individual or group that does not conform under 

the heterosexual norm. Moral issues have become legal issues - the hatred towards 

gay, lesbian, bisexual and transgendered persons is often open, violent and 

supported by the state and the law. Such systemic discrimination leads to 

stigmatization, ill-health unemployment, isolation and in some cases death. 

Recent legislation passed in Uganda and Nigeria has once again put the spotlight on 

the plights of lesbian, gay, transsexual or bisexual persons (LGTB) living on the 

African continent. Both Nigeria and Uganda has recently promulgated laws that 

outlaws same-sex marriages, prescribes long sentences for crimes of 

‘homosexuality’, banns LGTB organisations and implements far-reaching penalties 

for anyone who does not report homosexual conduct to the police. In Uganda the law 

was successfully challenged but new legislation has already been suggested and is 

awaiting a parliamentary decision. In other counties the persecution of LGTB persons 

takes place through the application of section of the Penal Codes, often dating back 

to the colonial times through a “case-by-case” approach creating great uncertainty 

about just how safe it is to be lesbian, gay, transsexual or bisexual. 

Arguably a new, competing, global vision on equality is growing in Africa; a vision 

where discrimination based on sexual orientation and gender identity is not only 

accepted but welcomed. The question posed in this paper is what response can be 

expected from the African human rights system that ultimately was set up to protect 

Africans against violations perpetrated by African states? Is it ready to uphold the 

related principles of dignity, equality and non-discrimination as recognised jus cogens 

norms of the international community in the context of LGTB rights?  

My paper aims to address some key developments in regional law with special focus 

on the recent case law of the Inter-American Court on Human Rights to pave the way 

for the recognition of sexual orientation and gender identity as ground for 

discrimination under the African Charter on Human and Peoples’ Rights. The main 

objective is to explore the available legal avenues and possible arguments that could 

be utilised and presented before the African Commission and the African Court on 

Human and Peoples’ Rights to challenge human rights violations based on sexual 

orientation and gender identity to achieve sexual freedom, equality and the right to 

gender identity on the African continent. 


