
 

 

 

Oslo Lecture: ‘Sexual Intimacy, Gender History and 

Criminal Law’ (12th December 2014) 

 

I want to talk about sexual intimacy, gender history, and criminalisation. I 

do not do so in the abstract. In recent years, a series of young transgender 

men in the UK,
1
 and elsewhere,

2
 have been convicted of sexual offences 

arising out of desire-led intimacy with cisgender women.
3
 To be more 

specific, successful prosecutions have occurred where the ‘apparent’ con-
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sent of cisgender women has been translated, retrospectively, into ‘non-

consent’ upon discovery of the transgender men’s gender history.  

 

I refer here, in particular, to the most recent UK cases of McNally and 

Wilson,
 
both of whom were convicted of sexual offences on the basis of 

fraud in 2013. McNally was sentenced to prison for two and a half years, 

Wilson to three years probation and 240 hours of community service. 

Both men were placed on the Sex Offenders Register for life.  

 

My central argument is that non-disclosure of gender history, prior to cis-

trans sexual intimacy, is an inadequate justification for criminalisation. 

The case for criminalisation proceeds from three assumptions. I will first 

reject each and then go to argue that even if all three assumptions were 

correct, in any given case, criminalisation would remain objectionable for 

at least three important reasons.  

 

First, let us consider the three key normative assumptions which are im-

plicit in the bringing of prosecutions: 

 

(i) Gender history is a material fact, non-disclosure of which serves to 

vitiate consent (‘the consent claim’) 
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(ii) inadvertent sexual intimacy with transgender people is harmful 

(‘the harm claim’) 

(iii)  Non-disclosure of gender history is deceptive (‘the deception 

claim’) 

 

Those who favour prosecution,
 4
 do so because they make these three as-

sumptions. The consent claim is premised on the right to sexual autono-

my which requires consent to be informed. However, given that no schol-

ar would suggest that this requires total transparency to the world, in-

formed consent requires only the disclosure of facts considered material 

or important. In my view, ‘apparent consent’ should be viewed as legally 

valid because the important fact, namely ‘authentic’ gender identity, is 

already in the open and there ought not to be a right to know other per-

sonal facts. The suggestion that other personal facts are material proceeds 

not from a right to know, but from an assumed right to define trans men 

as women. In short, the right to ‘know,’ now accorded cisgender people 

by the criminal law, is a right to ontologically degrade transgender peo-

ple. In relation to harm, I think there is something offensive in the claim 

that desire-led cis-trans intimacy is harmful to cisgender people. Finally, 

the assumption that transgender people possess knowledge of non-
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consent serves to introduce the conceit that cisgender people would not 

knowingly become intimate with transgender people.  

 

However, let us concede these three assumptions concerning consent, 

harm & knowledge. Would this clinch the argument in favour of crimi-

nalisation? I think not. This is because justification of criminalisation de-

pends not only on establishing a consent-based right to know, a degree of 

harm and culpability. It is also necessary to demonstrate that the case for 

criminalisation is not outweighed by other considerations. I will argue 

that criminalisation of non-disclosure of gender history is inappropriate 

for at least three reasons:  

 

(1)  it produces legal inconsistency and is potentially discriminatory, 

(2)  sexual autonomy should not be viewed as an absolute right 

(3)  there are compelling public policy reasons against criminalisation.  

 

 Objection 1: Prosecution produces Legal Inconsistency 

 

The young transgender men who have recently been convicted of sexual 

offences were all convicted on the basis of fraud. Yet, convictions for 

sexual offences on the basis of fraud are rare under English law, and in 

the absence of coercion, rarer still. The forms of non-disclosure that do 
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not serve to vitiate consent for the purposes of sexual offences range 

widely from false declarations of love to HIV+ status.
5
 They are likely to 

include non-disclosure of facts concerning racial or ethnic status, disabil-

ity, past sexual experience, drug addiction, religious faith and criminal 

convictions. The list is potentially endless. All of these facts may be ones 

sexual partners wish to know.  

 

Yet, in all these and many other circumstances law views consent as le-

gally valid. Of course, one might argue that consent provisions should be 

interpreted so as to include these and/or other forms of non-disclosure. In 

other words, it might be said that the problem is one of under-regulation. 

That might be so. Nevertheless, the problem of inconsistency remains. 

Moreover, the targeting of gender history, as opposed to other types of 

historical information, and the fact that it is only the gender histories of 

transgender people rather than people at large (for we all have gender his-

tories) with which law appears to be concerned, points to the possibility 

that prosecution might constitute discrimination under Article 14 of the 

ECHR coupled with Article 8.  
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Objection 2: Sexual Autonomy should not be viewed as an Absolute 

Right 

 

The legal obligation to disclose gender history to sexual partners requires 

the disclosure of highly personal and private information. Accordingly, it 

might be viewed as breaching rights to privacy
6
 and/or human dignity.

7
 If 

so, it becomes necessary to balance rights and the harms likely to flow 

from disregarding them. Indeed, criminalisation ought to be preceded by 

a balancing of harms even where no conflicting right can be identified, as 

harm minimisation ought to be a key consideration in such calculations.  

 

Accordingly, in order to conclude that a right to sexual autonomy re-

quires the disclosure of gender history, it should be demonstrated, by 

those who favour prosecution, that potential or actual harm suffered by 

cisgender people is (a) significant and (b) outweighes the harm to 

transgender people associated with disclosure. Without the possibility of 

significant consequential harm it is difficult to see why an informational 

right to know gender history should operate as a trump card.  
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According to the testimony of complainants in cases that have come be-

fore the courts, harm suffered appears to consist in feelings of distress, 

disgust or revulsion. Thus in McNally, and according to prosecuting 

counsel, the complainant felt ‘literally sickened’ upon discovery. A ques-

tion arises here as to whether we are actually in the territory of harm, as 

opposed to mere offence.
8
 If not, then a further objection to criminalisa-

tion has been identified. If we are in the territory of harm, and if harm 

minimisation is our goal, it remains necessary to balance such harms 

against those likely to be suffered by transgender people. Disclosing gen-

der history is not an act undertaken without risks. Coming out as 

transgender exposes a person to considerable and well-documented phys-

ical risks.
9
 We need only think of the tragic case of Brandon Teena, so 

graphically illustrated in the film, Boys Don’t Cry.
10

 This concern is per-

haps intensified in relation to transgender youth and therefore in relation 

to all defendants prosecuted so far.  

 

In addition to the not inconsiderable physical risks, we need to recognise 

the psychological and emotional impact of disclosure. For many 
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transgender people, having to disclose their chromosomal status, present 

and/or past genital and/or gonadal condition as well as a history of co-

erced gender performance is a source of pain and trauma. Finally, a bal-

ancing of harms requires recognition of the fact that complainant distress, 

disgust and revulsion are emotional responses conditioned by systemic 

transphobia and/or homophobia, and for this reason also should not be 

viewed as sufficient in meeting a threshold of harm justifying criminal 

intervention, and especially not to target a vulnerable minority group.  

 

Objection 3: A Public Policy Objection 

 

In thinking of prosecution in broader public policy terms it is necessary to 

develop the theme of transphobia and the state’s interest in reducing it. It 

is instructive here to draw on the analogy of race because once we shift 

our attention from non-disclosure of gender history to non-disclosure of 

racial status our concern for sexual autonomy tends to wane. Consider the 

following example:  

 

A white woman and a man of mixed race, who outwardly appears 

white, meet in a wine bar. They flirt with each other. The woman in-

vites the man to her apartment where mutually satisfying sex takes 

place. Subsequently, the woman discovers the mixed-race background 
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of the man and claims to feel violated. She reports the matter to the po-

lice and requests that the man be charged with rape on the basis of his 

failure to disclose his racial background.  

 

There are people who would consider a rape charge an appropriate out-

come on these facts, and certainly in circumstances where the man was 

aware in advance of the woman's racist feelings. However, for the rest of 

us, such a suggestion seems not only counter-intuitive, but offensive. For-

tunately, such a prosecution would never get off the ground and, if it did, 

would certainly fail to secure a conviction under English law. Yet, in the 

context of cis-trans intimacy, the legal position is obviously quite differ-

ent. It would seem that the intolerance that we rightly bring to expres-

sions of racism in our society deserts us when we are asked to accommo-

date the fact of gender variance. If you are a racist, the legal message ap-

pears to be: do not go around assuming people to be of a particular race 

or ethnicity. For, if you do, you might be disappointed. Conversely, if you 

are a transphobe, the legal message is: assume everybody to be cisgender 

and if your unreasonable assumption fails to accord with reality, feel free 

to channel your sense of outrage through the criminal law.  
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The view that it is appropriate to prosecute transgender men for non-

disclosure of gender history is one that takes sexual autonomy too seri-

ously, viewing it in near absolute terms. Such a conclusion requires us to 

trump a public policy concern to counter  transphobia. In view of the 

mixed race example above, it might be objected that equating transphobia 

with racism in this context only works if minding about gender history is 

as transphobic as minding about race is racist. This is precisely my argu-

ment. The fact that it provokes resistance reveals not the falseness of the 

argument but society’s failure to take transphobia as seriously as it does 

racism in this specific context of sexual intimacy.  

 

Moreover, the fact that a cisgender person minds about gender history, 

should not translate into the assumption that a transgender person must 

have appreciated this fact. There is no reason to assume knowledge here. 

The fact that this assumption tends to be readily made points not to 

transgender deceit, but to the unacknowledged cisgender conceit that: no 

cisgender person would knowingly become intimate with a transgender 

person. In these circumstances, and especially where society is being 

asked to accommodate prejudice, we should perhaps give full reign to 

caveat amator or let the lover beware.  
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