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Edited Book on International Trade Tribunals  
 
This volume will examine different international trade tribunals in view of their legitimacy. The 
main part of the book will analyze each of the tribunals on the basis of the research questions set 
out below. Then, a comparative study of the tribunals will be undertaken. New developments, 
such as increased access of non-parties and the public (the increasing ‘transnational character’ of 
the tribunals) and interaction with national courts, will be emphasized. The book will be primarily 
based on legal analysis with further contributions from political scientists and philosophers.   

 
Research Questions 
 

1) Nomination/selection/composition/independence of judges  
 

Sub-questions of this topic involve the following issues: the criteria and procedures of the 
nomination and selection; the involvement, in both procedural and substantive terms, of member 
states, governmental /non-governmental bodies and other actors during the process of selection; 
the link between the selection criteria and process, on the one hand, and the legitimacy concern 
of the tribunal, e.g. the independency of judges, on the other hand.   
 

2) Procedural rules 
 
The procedural rules of a tribunal might cover a wide range of research issues. First of all, it refers 
to the direct and indirect access of different parties to the tribunal, which covers not only the issue 
of standing in front of the tribunal, but also the participation of civil society in general during the 
adjudication process. In this regard, questions might arise as to which groups are able to bring a 
dispute to the tribunal and what type of participation is established for other 
parties/experts/states/organizations of interest, e.g. third party participation, intervention or 
amicus curiae briefs. 
 
Another important element of the procedural rules of a tribunal refers to the issue of 
transparency. It essentially concerns the question to what extent the tribunal’s proceedings are 
open to public, particularly with regard to information disclosure, confidentiality and the decision-
making process.  
 

3) Fact-finding  
 
The process of fact-finding can be determinative for the outcome of a dispute, the legitimacy of 
which is thus of significant importance.  This process can involve a number of specific topics, 
ranging from the allocation of burden of proof, standards of review, to rules on evidence and 
information from non-disputing parties.   
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4) Interpretative approaches 

 
One of the major functions of the tribunal is to provide legal interpretation of the applicable rule 
of law.  
 
A court normally establishes, or attempts to establish a consistent interpretative methodology. It 
is thus interesting to first look into the elements that have played a role in the formulating of such 
methodology, e.g. the legal tradition, the evolution process and the negotiation history of the 
agreement on which the tribunal is founded. Apart from the classic typology of legal 
interpretation, research shall also include studies on specific interpretative techniques adopted by 
the tribunal, e.g. the role of precedence and the reference to other tribunals. The analysis should 
also include how the tribunal deals with the interface between trade and other areas of law, such 
as the environment and human rights. Furthermore, the tribunal’s approach with respect to 
domestic regulatory margin should also be examined, particularly its intervention in sensitive 
policy fields, e.g. moral values and environmental concerns.   
 

5) Forum shopping  
 
Due to the proliferation of regional trade agreements, there is normally more than one dispute 
settlement system available for trade disputes between certain parties. Research in this session 
concerns the choice or preference of the disputing party for specific tribunals and the reasons why 
the party decides to choose one forum for solution over another.  
 
The elements involved might be multi-folded, inter alia, the jurisdiction conflict between certain 
tribunals, the expenses incurred in both economic and political terms, the duration of the 
proceedings and the enforcement of the decision. Among others, it is of significant importance to 
analyze the role of legitimacy appreciation during the choice-making process of the states. 
 

6) Implementation and interaction with national courts 
 

The implementation of the ruling will be explored at two levels, namely, the mechanism 
established within the regional trade agreement and that within the domestic legal order of the 
disputing states.   
 
Many of the regional trade agreements have established provisions with regard to the 
implementation of the rulings. Question then arises as to whether the specific built-in 
implementing mechanism further guarantees, increases or decreases, the credibility and 
legitimacy of the rulings, as well as that of the system as a whole.  
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Domestic implementation of the ruling from an international tribunal is, to a certain extent, 
considered a national “screening” process. It is possible to argue that the approach and attitude 
engaged by different domestic bodies, of administrative, legislative or judicial nature, reveal their 
perception towards the credibility and lawfulness of the ruling as well as the tribunal delivered it. 
Such domestic perception is usually expressed through the concepts of direct/indirect effect 
together with other principles of public international law, such as the principle of consistent 
interpretation.  
 
In addition, research should also look into the format and extent of the “judicial dialogue” 
between national courts and international tribunals, especially with regard to the proper 
interpretation and application of the international disciplines in trade issues. 
 

7) Tribunal-specific legitimacy concerns  
 
Trade tribunals face different legitimacy concerns due to their own institutional structure, political 
context, procedural proceedings, etc.  It is thus of significant importance to address such tribunal-
specific legitimacy issues of relevance.  
 
The selection of regional trade courts/tribunals 
 
The two major selection criteria are: the judicial element as a court/tribunal instead of the quasi-
judicial panels and arbitration; and, active performance with sufficient volume of jurisprudence.  
 

 ASEAN; 
 ANDEAN Community; 
 Federal Court of Canada; 
 CEMAC (Economic and Monetary Community of Central Africa); 
 Central American Court of Justice; 
 CIS (Commonwealth of Independent States); 
 EAC (East Africa Community); 
 EFTA; 
 EU; 
 MERCOSUR; 
 WAEMU (West African Economic and Monetary Union); 
 WTO;  
 U.S. Court of International Trade. 


