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When a State has ratified an international treaty such as the American Convention, the judges are also subject to it; this obliges them to ensure that the effet utile of the Convention is not reduced 
or annulled by the application of laws contrary to its provisions, object and purpose. In other words, the organs of the Judiciary (Part II) should exercise not only a control of constitutionality but 
also of ‘conventionality’ ex officio between domestic norms and the American Convention (Chapter 1); evidently in the context of their respective spheres of competence and the corresponding 
procedural regulations (Chapter 2). (The Inter-American Court of Human Rights (Part I), Case of the Dismissed Congressional Employees (Aguado-Alfaro et al.) v. Peru, Series C, No. 158, 
Judgment (Preliminary Objections, Merits, Reparations and Costs), 24 November 2006, at para. 128.) 
 

Chapter 1. Conventionality Control Parameters 
(Relationship between Norms) 

General standards of the ACHR/ECHR as the yardstick 
for the judicial control of compliance of domestic acts, 
which is interpreted by human rights courts and applied 
by domestic courts. 

1. Connection between the Conventions and Universal Standards 
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¾Through evolutive interpretation,  
the regional Conventions are 
constantly updated in line with 
present-day conditions and 
developments at the universal level.  

¾The pro homine principle pursues 
both the integration and diversity 
of international human rights law 
taking into consideration the 
constitutionalist and pluralist 
(fragmentation) perspectives. 

 

2. Integration and Diversity of International Human Rights Law 
  

Subsidiary Competences of Human Rights Courts 
 
 1. Negative and Positive Aspects of the Principle of Subsidiarity 

  

2. The Conventionality Control Based on Positive Subsidiarity 

Negative Aspect 
¾ prioritizes national implementation 

over international protection 
¾ grants “margin of appreciation” to 

States Parties; 
¾ ensures legitimacy in terms of 

separation of powers and democracy; 
¾ makes human rights courts defer 

the conventionality control. 

Positive Aspect 
¾ reallocates competences in favor of 

international surveillance; 
¾ restricts “margin of appreciation” 

granted to States Parties 
¾ ensures legality in terms of checks 

and balances and the rule of law 
¾ allows human rights courts to 

exercise the conventionality control. 

      Identification of Means 
¾ Rights to domestic remedies         

(Art. 25 ACHR / Art. 13 ECHR) 
¾ Remedial Powers  of the Courts                         

(Art. 63(1) ACHR / Art. 46 ECHR) 
¾ Orders of non-monetary and 

general measures of reparation    
     IACtHR: satisfaction/non-repetition     
     ECtHR: pilot judgment procedure 

Identification of Subjects 

Legislature Judiciary Executive 

Monetary/ 
Individual 

Non-Monetary/ 
General 

Constitutionalization 
¾ Interpretation bridging the 

Conventions and other sources 
ensures the unity and consistency 
of international human rights law. 

¾ The pro homine (most favorable 
to persons) principle denies much 
narrower interpretation of the 
Conventions than that which 
prevails in international law.  

Fragmentation 
¾ Interpretation of the Conventions 

in light of other sources within 
independent constitutional orders 
also contribute to fragmentation. 

¾ The pro homine principle 
ensures the heterarchical and 
complementary relationship 
between the Conventions and 
universal standards. 

Consensus among States 
¾ Regional consensus has been 

invoked by human rights courts 
to justify evolutive interpretation. 

¾ Human rights courts also 
emphasize consensus emerging 
at universal level to refer to other 
international instruments. 

Living Instruments 

Evolutive Interpretation 
¾ The Conventions as living 

instruments must be interpreted 
in light of present-day conditions. 

¾ Human rights courts refer to 
international instruments other 
than the Conventions for 
evolutive interpretation. 

Allocation of Competences among Domestic Courts 
 
 

1. Interaction between the Conventions and National Constitutions 
  

2. Offensive and Defensive Functions of the Pro Homine Principle 
  

Fragmented Constitutionalization 
or Constitutional Fragments? 

1. The Diffused Conventionality Control by Ordinary Courts 
  

2. The Centralized Conventionality Control by Constitutional Courts 
  Defense (Shield) 

¾ The defensive function preserves 
constitutional rights more favorable 
to individuals from the control 
based on the Conventions. 

¾ The pro homine principle is 
compatible with national discretion 
for balancing the Conventions and 
constitutional rights. 

Offense (Sword) 
¾ The offensive function prioritizes 

the Conventions rights more 
favorable to individuals over 
constitutional rights. 

¾ The pro homine principle works to 
relativize the absolute protection 
of constitutional rights to balance 
with the conflicting rights. 

Part I. Constitutionalization of International Adjudication 

Part II. Internationalization of Constitutional Adjudication 

The Inter-American Court of Human Rights (IACtHR)  

Domestic Courts of States Parties to  

The European Court of Human Rights (ECtHR)  

The European Convention on Human Rights (ECHR)  
The American Convention on Human Rights (ACHR)  

Chapter 2. Conventionality Control Competences  
(The Relationship between Organs) 

Judicial powers for the control of compliance of 
domestic law with the Conventions, which is 
distributed between human rights courts and domestic 
courts, and between constitutional and ordinary courts. 

Interpretation of Parameters by Human Rights Courts 
 
 

Chapter 2: Conventionality Control Competences Chapter 1: Conventionality Control Parameters 
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Application of Parameters by Domestic Courts 
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¾ The upper base of the trapezium 
model consists of international law 
and constitution. 

¾ In light of substantive values 
recognized by both international 
and domestic legal sources, the 
supremacy is delicately decided.  

¾ The summit of the pyramid model 
formally fixes international law or 
constitution as the supreme norm.  

¾ However, the Conventions are 
actually applied by domestic courts 
beyond formal hierarchy granted 
within constitutional frameworks.  

Trapezium with 
 Substantive Supremacy 

Human 
Rights  
Courts 

Constitutional 

Ordinary 

Courts 

Courts 

Part I – Chapter 2 
¾The conventionality control is 

internationally diffused in terms of 
negative subsidiarity when 
national authorities duly behaves 
as the primary guardians of the 
Conventions. 

¾The conventionality control is 
internationally centralized in light 
of positive subsidiarity if human 
rights courts are suitable for 
identifying the appropriate means 
and subjects of the control. 
 

Part II – Chapter 1 
¾Given the interaction between the 

Conventions and constitutions, the 
supremacy of formal hierarchy 
should be replaced by the 
substantive supremacy of values. 

¾The pro homine principle obliges  
interpreters to flexibly decide the 
substantive supremacy in 
accordance with the temporally 
variable universal values crowned 
on the top of the trapezium model.  

Part II – Chapter 2 
¾The conventionality control is 

domestically diffused when 
ordinary judges perform 
disapplication of unconventional 
norms and consistent interpretation.  

¾The conventionality control is 
domestically centralized if 
constitutional courts are suitable 
for the conventionality control  in 
terms of  legal certainty and 
democracy. 

Legal Certainty 
¾ The conventionality control by 

ordinary courts may damage the 
legal certainty by differently 
interpreting the Conventions. 

¾ To evaluate the certainty of 
conventionality control parameters, 
constitutional courts are more 
suitable. 

Democracy 
¾ The conventionality control by 

undemocratic ordinary courts may 
also damage democratic values. 

¾ To produce the communicative 
arrangement of constitutional 
democracy, constitutional courts 
enjoying democratic credentials are 
more suitable. 

Disapplication 
¾ Domestic courts are required not to 

apply the domestic norms which 
conflict with the conventionality 
control parameters.  

¾ The conventionality control is 
decentralized if ordinary courts are 
authorized to disapply such norms. 

Consistent Interpretation 
¾ Domestic courts are required to 

interpret domestic norms in 
manners consistent with the 
conventionality control parameters.  

¾ The conventionality control is 
decentralized in the sense that all 
judges assume the obligation of 
consistent interpretation. 

The Unitary State as Black Box 
 

Decentralization Process 
 

(Re-)Centralization Process 
 

Pyramid with 
 Formal Supremacy 
 

¾ Piercing the veil of the unitary 
State by ordering reparations 

¾ Designating individual organs 
as the primary guardians 
responsible for reparations 

¾ Ultimately reallocating powers 
to diffuse the conventionality 
control to national authorities 

 
The Pro Homine Principle 

(Art. 29(b) ACHR / Art. 53 ECHR) 

The Pro Homine Principle 
(Art. 29(b) ACHR / Art. 53 ECHR) 


