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Two weeks ago I was sitting in a fashionable wine-bar in Strasbourg with a 

Norwegian colleague, Søren Prebensen; and Søren recalled that 20 years earlier 

we had also both been there, when it was a Michelin-starred Alsatian restaurant 

called Zimmer, for the dinner organised by the European Court of Human Rights 

in honour of the 80th birthday of its President, Rolv Ryssdal. On that important 

festive occasion, there were no speeches, on the express orders of the President. 

Because he was a modest man – and one thing, I noticed, that his generation of 

judges on the Strasbourg Court had in common, notwithstanding their status as 

historic post-war European legal figures, was their intellectual modesty – with 

one or two exceptions, of course. Yet here today we are celebrating Rolv 

Ryssdal’s 100th birthday not just with speeches, but with a day-long seminar. I 

hope that he is not disapproving of us. 

I have been asked to speak to you today about “the continuing importance of 

major judgments handed down during Rolv Ryssdal’s term as President of the 

European Court of Human Rights” – that is to say, “what decisions have proven 

particularly important in hindsight, and also perhaps what decisions have 

become less important than they were at the time” – these were the words of his 

son, Anders Ryssdal, in his letter of invitation to me. However, before turning to 

look at specific cases, I should like to say a few explanatory words in order to 

                                                        
1 Currently the United Kingdom judge on the European Court of Human Rights 
(Strasbourg).  Any views expressed are personal. 
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place the man, Rolv Ryssdal, and his presidency of the Strasbourg Court in their 

historical context.2 

The European Court of Human Rights is truly a collegiate body and no one judge 

can dictate the outcome of its judicial decisions in individual cases3 or, generally, 

direct the flow of its case-law. Rolv Ryssdal, who joined the Court as a judge in 

1973 and who was elected its President in 1985, serving in this capacity until his 

death in early 1998, was no exception to that rule. What is true, though, is that he 

probably had more influence on the shaping of both the Strasbourg’s Court case-

law and its judicial operation than any other judge before or since. 

The “old” semi-permanent Strasbourg Court was lucky in its formative years in 

that, like a ship with differently qualified captains to sail it through different 

waters in different weather conditions, it had the right presidents with 

appropriate navigational and leadership skills to take the helm at the right 

moment. When Rolv Ryssdal took the helm in 1985, the Court had handed down 

just over 100 judgments in the 25 or so years and six presidencies that had 

passed since its creation. 

You might be interested to know that the 100th judgment, delivered on 6 May 

1985 by a chamber that did not include Rolv Ryssdal, concerned the fairness of 

criminal proceedings brought under the Austrian Food Act against a Viennese 

butcher called Mr Bönisch, accused of preparing smoked sausages containing an 

excessive carcinogenic and water content.4 This reminds us of Bismark’s famous 

observation that legislation and sausages have much in common, in that the less 

one knows about how they are made, the better it is. At any rate, what the 

Bönisch case does aptly illustrate is that by the time of Rolv Ryssdal’s assumption 

of the presidency, thanks to the interpretational treatment given to the 

Convention by the Strasbourg enforcement bodies, the Convention’s protection 

                                                        
2 See also the less jurisprudential and more personal portrait offered by Søren 
Prebensen and the present author, under the title “What Does It Take to Be a Good 
President of the Court? Rolv Ryssdal as a Case-Study”, in the illustrated book published 
to mark the 50th anniversary of the Strasbourg Court: The Conscience of Europe – 50 
years of the European Court of Human Rights, at pp. 117-120 (Third Millenium 
Publishing, 2010).  
3 That is to say, in applications which are not clearly inadmissible – clearly inadmissible 
applications nowadays being rejected by a single judge (Article 27 of the European 
Convention on Human Rights, as amended by Protocol No. 14). 
4 6 May 1985, Series A no. 92. 
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of human rights had reached deep into the everyday lives of ordinary 

individuals, butchers included, well beyond bad-faith abuse of governmental 

power of the kind that had prompted the Convention’s drafting in the aftermath 

of the Second World War. 

To return to our main subject, during Rolv Ryssdal’s 13-year tenure as President, 

over six times the preceding number of judgments were delivered – 632, to be 

precise. In the old Court it was the president of the competent chamber who in 

effect acted as the judge rapporteur – that is to say, Rolv Ryssdal in the large 

majority of those 630 cases decided during his presidency. 

Rolv Ryssdal followed Gerard Wiarda, perhaps intellectually the most impressive 

Strasbourg judge I ever had the privilege to work with. Wiarda’s presidency and 

the preceding one of Giorgio Balladore Pallieri saw some remarkable landmark 

judgments delivered in which important jurisprudential foundations and guiding 

principles of the Strasbourg case-law were laid – foundations and principles that 

are still with us today, as vibrant and forceful as they were in the 1970’s and 

early 1980’s – such as: the principle of subsidiarity and that principle’s concrete 

expression in the doctrine of the national margin of appreciation; the 

autonomous character of the concepts in the Convention (such as “victim” of a 

violation, “civil rights and obligations” and “criminal charge”); the character of 

the Convention as a “living instrument” and the requirement for “evolutive 

interpretation” of Convention rights to take account of changing conditions and 

attitudes in democratic society; and so on. Gerard Wiarda’s successor, Rolv 

Ryssdal, provided not only his own finely tuned power of legal analysis and his 

sense of basic justice derived from his experiences in the Second World War, but 

much more: the energy, the leadership in deliberations, the clear vision for the 

future development of the case-law and for the Strasbourg Court’s harmonising 

role vis-à-vis the higher national courts, and his eye for the constant adaptation 

of the Court’s working methods to cope with the ever growing and changing 

nature of the caseload. On the organisational front, it is no surprise that, even 

when the caseload was at its highest, the average time for disposal of a case 

before the Court was 12 months, whereas the European Commission of Human 

Rights was taking well over four years to conclude its examination of 

applications on their merits. 
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After two somewhat retiring kings – Balladore Pallieri and Wiarda – who, with 

careful studied reflection, had forged the basic principles on which the then 

infant and quiet kingdom was to be governed, came the king who was to guide 

the kingdom through a much busier and more tempestuous period. Under Rolv 

Ryssdal the Strasbourg Court “came of age”, organisationally and 

jurisprudentially.5 It moved from being an esoteric backwater of international 

law known to only a few cognoscenti and, on the whole, being confined to a 

docket limited to issues of the administration of justice under Article 5 (right to 

liberty) and Article 6 (right to a fair trial) of the European Convention on Human 

Rights, to taking on the role of a kind of constitutional court for fundamental 

rights in Europe. With the increase in the number of Contracting States, in the 

geographic reach of the Convention and in referrals of cases, leading and 

significant issues across the whole range of Convention law came for review by 

the Court. The consolidation of the European Court of Human Rights in the 

European legal landscape took place during the period of Rolv Ryssdal’s 

presidency. This consolidation, together with the opening-up of the Strasbourg 

Court to the outside world and the raising of the Court’s profile through the 

impact of its judgments, we owe to him and to his colleagues. I can do no better 

than to cite his successor as President, Rudolph Bernhardt: 

“[The figures on judgments handed down during the Court’s formative 

years] in themselves are some indication of the extent of his influence 

on the development of this Court and the evolution of its case-law. In 

this respect his position is unique in the history of this Court and, I 

would think, that of any other international Court or indeed of many 

national supreme courts. Rarely can one man have played such a 

predominant role in a system of justice, be it international or national. 

Of course there were historical reasons for this. His term of office 

coincided with an era in which the protection of human rights became 

a recognised feature of international law, accepted by States and 

increasingly used by individual citizens... However, there are occasions 

                                                        
5 Rolv Ryssdal himself published an article in 1996 bearing the title “The Coming of Age 
of the European Convention on Human Rights”, in European Human Rights Law Review 
18 (1996).  
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in history where events and an exceptional personality meet. I believe 

that in Rolv Ryssdal the European Court found the right man to lead it 

through this decisive period in its development.”6 

Let us now look at some of the cases that represent the continuing legacy of the 

Ryssdal presidency. The following choice is personal and quite arbitrary, and I 

hope that you will forgive me if I have omitted some case(s) that you might have 

considered more deserving of mention. 

I would begin with the judgment delivered by the plenary Court in the case of 

Soering v. United Kingdom,7 a judgment that celebrated its 25th anniversary this 

summer. The applicant was a 19-year old German national awaiting his 

extradition from the United Kingdom to the United States of America on a charge 

of capital murder, for a particularly horrific killing, carrying punishment of 

death. The European Court held that, in the event of the British authorities’ 

decision to extradite him being implemented, there would be a breach of Article 

3 of the Convention, which prohibits torture and inhuman and degrading 

treatment or punishment, on account of the so-called “death-row phenomenon” 

– the reasoning being that the harsh and stressful circumstances to which he, as 

a condemned person, would be subject over a protracted period whilst awaiting 

execution cumulatively constituted such serious ill-treatment that his extradition 

would be contrary to Article 3. 

Among the media reactions on the day after the delivery of the Soering judgment 

on the “death-row phenomenon”, the Times newspaper of London carried the 

headline “A Courtroom Phenomenon”, opining that the verdict in the Soering 

case “comes from a most perverse reading of the Convention which the Court 

interprets” and that “this judgment lacks all common sense”.8 So the slant of 

some of the current media coverage of the Strasbourg Court’s judgments by the 

British media is not such a new thing. 

                                                        
6 Rudolph Bernhardt, “Rolv Ryssdal, President of the European Court of Human Rights”, 
in Paul Mahoney, Franz Matscher, Herbert Petzold and Luzius Wildhaber (eds.), 
Protecting Human Rights: The European Perspective – Studies in Memory in Rolv Ryssdal, 
pp. 1-5, at p. 2 (Carl Heymann Verlag KG, 2000). 
7 [Plenary Court], 7 July 1989, Series A  no. 161. 
8 As recounted in Stephan Breitenmoser and Gunter E. Wilms, “Human Rights v. 
Extradition: The Soering Case”, 11 Michigan Journal of International Law 845, at 886 
(1990). 
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The Soering judgment set a small procedural precedent, in that, if I am not 

mistaken, it was the first to rely in its reasoning on a third-party brief – in the 

event, the brief submitted by Amnesty International. However, it was especially 

ground-breaking because, confirming the interpretation previously adopted by 

the European Commission of Human Rights, it established by a unanimous ruling 

by the full plenary Court, the principle of the extra-territorial responsibility of 

Contracting States under Article 3 – whereby expulsion or extradition by a 

Contracting State can involve the responsibility of that State under Article 3 for 

ill-treatment which the expelled or extradited person may foreseeably suffer in 

the receiving country.  

The Soering judgment of 1989 was predictive when it in effect warned that the 

reading into the Convention of this exceptional extra-territorial responsibility 

was not limited either to the “death-row phenomenon” or necessarily to Article 

3. The judgment expressly did not exclude that an issue might exceptionally be 

raised under Article 6 by an extradition decision in circumstances where the 

fugitive ran a real risk of being subject to a flagrant denial of justice in the 

requesting country. For those who remembered Soering and its predictive 

dictum, there was an element of inevitability about the Strasbourg Court’s ruling 

some 23 years later in 2012 in the case which caused a political and media furor 

in the United Kingdom, namely the challenge by Abu Qatada, a controversial 

figure suspected of links with terrorism, of his proposed expulsion from the 

United Kingdom to Jordan to face a risk of conviction on the basis of evidence 

obtained by torture of other persons.9  

All those associated with the Soering case, both in the Commission and in the 

Court, were conscious that they were involved in making legal history under the 

Convention, although it is fair to say that no one fully foresaw the enormous 

implications in the long term.10 One of the main pillars of extradition law, asylum 

                                                        
9 Othman (Abu Qatada) v. the United Kingdom, no. 8139/09, ECHR 2012-I (extracts). 
10 Though Michael O’Boyle, now the Deputy Registrar of the Court, who had been the 
case-officer in the Secretariat of the Commission responsible for producing the 
Commissions’ report, did offer the following understated predictions in an article in 
1992: “there are signs that the number of these cases will increase considerably, posing 
a special problem for an already overburdened Commission and Court”; and “as a 
landmark case, Soering will be a fertile source of doctrine in the domestic courts of the 
Contracting Parties”: Michael O’Boyle, “Extradition and Expulsion under the European 
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law and immigration law in general as we now know them, in the domestic, 

European and international settings, owes its origins to Soering. It is a judgment 

that can, retrospectively, be seen to have been the starting point for the 

construction of an enormous protective legal edifice for the benefit of individuals 

at risk, extending well beyond the narrow bounds of the Strasbourg case-law. I 

wonder if Rolv Ryssdal and his fellow judges realised how quickly and how 

radically the small breach in the wall made by the Soering judgment would be 

torn well open, with many other potential victims of serious ill-treatment 

passing through it. 

Another case-law development with significant long-term effects for the 

Strasbourg system of human rights protection that can be attributed to the era of 

the Ryssdal presidency is the fashioning of the legal notion of a positive duty on 

States to investigate possible human rights violations.11 In 1988 the Inter-

American Court of Human Rights read such a positive duty into the American 

Convention on Human Rights in the Velasquez Rodriguez case against Honduras, 

where the subject-matter of complaint was a practice of disappearances and 

violation of the right to life.12 The European Court followed suit in a series of 

judgments in the 1990s, in which could be identified the beginnings of the 

judicial recognition of a positive duty on the Contracting States to carry out a 

proper investigation of situations raising serious human rights issues, although 

no such duty is expressed in any of the provisions of the European Convention. 

There is, for example, no equivalent of Article 12 of the 1984 United Nations 

Convention against Torture and Other Cruel, Inhuman or Degrading Treatment, 

which imposes a duty to proceed to a “prompt and impartial” investigation 

whenever there is a reasonable ground to believe that an act of torture has been 

committed. 

                                                                                                                                                               
Convention on Human Rights: Reflections on the Soering case”, in James O’Reilly (ed.), 
Human Rights and Constitutional Law – Essays in Honour of Brian Walsh, pp. 93-107, at p. 
106 (1992, The Round Hall Press). 
11 The following account is largely taken from Paul Mahoney, ‘’A Duty to Investigate 
under the European Convention on Human Rights’’, in Liber Amicorum Héctor Fix-
Zamudio, pp. 1011-1024 (Secretariat of the Inter-American Court of Human Rights, 
1998). 
12 29 July 1988, Series C no. 4.  Also reported in 9 Human Rights Law Journal 212 (1988). 
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The Strasbourg Court approached the ultimate destination of a positive 

Convention duty to investigate by several routes. 

The first route taken was via the rule of admissibility of applications, requiring 

prior exhaustion of domestic remedies. In three Turkish cases from 1996-97 - 

Akdivar and Others, Aksoy and Mentes and Others13 - concerning events in the 

South-East of Turkey, where since approximately 1985 serious disturbances had 

raged between the security forces and the PKK (the Workers’ Party of 

Kurdistan), the applicants’ grievances were examined on the international level , 

despite the fact that the applicants had made no attempt to seek redress before a 

competent national authority, notably the courts. The Strasbourg Court’s 

reasoning in holding that the rule of exhaustion of domestic remedies had been 

complied with was not that the domestic remedies themselves were ineffective 

or inadequate in the sense of being incapable in law or in practice of providing 

appropriate redress. Rather it was that at the relevant time there existed “special 

circumstances” dispensing the applicants from their normal obligation to have 

recourse to domestic channels of legal redress: 

“One such reason,” said the Court, “may be constituted by the national 

authorities remaining totally passive in the face of serious allegations of 

misconduct or infliction of harm by State agents, for example where they 

have failed to undertake investigations ...”14 

In two of the cases – Akdivar and Mentes – the applicants were villagers of 

Kurdish origin who alleged the burning of their villages by the security forces 

and who relied on the right to respect for one’s home (Article 8) and the right of 

property (Article 1 of Protocol No. 1). The complainant in Aksoy asserted that he 

had been tortured when being interrogated on suspicion of aiding and abetting 

the PKK – and, in fact, Aksoy was the first case in which the Strasbourg Court, 

after a quarter of a century of reviewing the finer details of the on-the-whole 

normal workings of the democratic legal orders of the Contracting States, made a 

finding of torture. In the villagers’ cases the Court noted the absence of any 

meaningful investigations by the public authorities once they became aware of 

                                                        
13 Akdivar and Others v. Turkey [GC], 16 September 1996, Reports 1996-IV 1192; Aksoy  
v. Turkey, 18 December 1996, Reports 1996-VI 2260; Mentes and Others v. Turkey [GC], 
28 November 1997, Reports 1997-VIII 2689. 
14 Akdivar, n. 13 above, §§67-68; also Mentes, n. 13 above, §57.  
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the villagers’ allegations. In Aksoy the public prosecutor had chosen to make no 

inquiry whatsoever as to the cause of serious, visible injuries to the applicant 

when the latter was brought before him after 14 days of uninterrupted police 

custody. In these circumstances, the Court found, a lack of confidence on the part 

of the applicants in the available judicial remedies was understandable. 

In Aksoy and Mentes the Court held that the same lack of investigation gave rise 

to a violation of Article 13 of the Convention, which, in requiring the Contracting 

States to make available to individuals an “effective domestic remedy before a 

national authority” to complain about alleged violations of the protected rights 

and freedoms “notwithstanding that the violation has been committed by 

persons acting in an official capacity”, represents the other side of the coin to the 

obligation on applicants to exhaust domestic remedies. The effectiveness of the 

remedy required under Article 13 in relation to arguable claims of torture, the 

Court said in Aksoy, implies a positive duty to carry out “a thorough ... 

investigation capable of leading to the identification and punishment of those 

responsible and including effective access for the complainant to the 

investigatory procedure”.15 Similar reasoning was employed in Mentes. It was 

inferred from “the nature and gravity of the interference complained of under 

Article 8” that Article 13 imposed, “without prejudice to any other remedy 

available under the domestic system, an obligation on the respondent State to 

carry out a thorough and effective investigation of the allegations brought to its 

attention of deliberate destruction by its agents of the homes and possessions of 

individuals”.16 

The Court likewise found a violation of the right to an effective domestic remedy 

in a Turkish case from 1997, Aydin, which raised complaints of rape and ill-

treatment of a 17 year-old female detainee of Kurdish origin.17 The question 

whether the failure to investigate properly gave rise to a violation of the 

prohibition of torture under Article 3 was left open. 

                                                        
15 Aksoy, n. 13 above, §98. 
16 Mentes, n. 13 above, §89. 
17 Aydin v. Turkey [GC], 25 September 1997, Reports 1997-VI 1866. See also Ergi v. 
Turkey, 28 July 1998, Reports 1998-IV 1751; and Yaşa v. Turkey, 2 September 1998, 
Reports 1998-VI 2411 – where the Court found a violation of Article 2 on account of the 
lack of an effective investigation in relation to alleged unlawful killing (or attempted 
killing) committed by the security forces. 
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Whether a positive duty is a component of such a substantive right was, 

however, one of the central issues in the case of Kaya v. Turkey (1998),18 where 

the applicant complained of the killing of his brother, a villager of Kurdish origin, 

during a clash between the security forces and the PKK. The Strasbourg Court 

held, first, that there was “an insufficient factual and evidentiary basis on which 

to conclude that the applicant’s brother was ... intentionally killed by the security 

forces”. The applicant’s second contention was that the inadequacy of the 

investigation into the circumstances of his brother’s death also engaged the 

responsibility of the national authorities under the Convention’s right-to-life 

guarantee (Article 2). The Court upheld that contention. As regards the scope of 

the obligation imposed on the Contracting States by the guarantee, it reiterated 

the interpretation of Article 2 enounced some three years earlier in the British 

“Death-on-the-Rock” case (1995), which concerned the killing in Gibraltar during 

an arrest operation by British security forces of three IRA members suspected of 

involvement in a murderous bombing mission: 

“The general legal prohibition of arbitrary killing by agents of the State 

contained in Article 2 of the Convention would be ineffective, in practice, 

if there existed no procedure for reviewing the lawfulness of the use of 

lethal force by State authorities. The obligation to protect the right to life 

under Article 2 ... requires by implication that there should be some form 

of effective official investigation when individuals have been killed as a 

result of the use of force by, inter alios, agents of the State.”19 

The Kaya judgment explained that 

                                                        
18 19 February 1998, Reports 1998-I 297. 
19 McCann and Others v. United Kingdom GC, 27 September 1995, Series A no. 324, 
§161. Rolv Ryssdal was in the minority of nine dissenting judges (together with Judges 
Bernhardt, Thór Vilhjálmsson, Göküklü, Palm, Pekkanen, Freeland, Baka and Jambrek) 
who disagreed with the factual evaluation made by the majority of ten judges (Judges 
Russo, Spielmann, Valticos, Morenilla, Lopes Rocha, Mifsud Bonnici, Makarczyk, Repik, 
Kuris and Löhmus) to the effect that a lack of appropriate care in the control and 
organisation of the anti-terrorist operation had given rise to a violation of Article 2 (see 
§§202-214 of the judgment). However, the Court was unanimous both in reading into 
Article 2 a duty to investigate a loss of life after use of lethal force by State authorities 
and in finding no violation on this ground in the particular circumstances (see §§161-
164 of the judgment and §3 of the joint dissenting opinion). And indeed the principle of 
a duty to investigate was not disputed by the respondent Government.     
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“the procedural protection of the right to life inherent in Article 2 of the 

Convention secures the accountability of agents of the State for their use 

of lethal force by subjecting their actions to some form of independent 

and public scrutiny capable of leading to a determination on whether the 

force used was or was not justified in a particular set of circumstances”.20 

In another Turkish case decided a few months later in 1998, Kurt, where the 

applicant’s son was last seen surrounded by members of the security forces, the 

Court read a duty to investigate into the right to liberty and security of person 

(Article 5) in the context of disappearances: 

“Article 5 must be [understood] as requiring the authorities to take 

effective measures to safeguard against the risk of disappearance and to 

conduct a prompt, effective investigation into an arguable claim that a 

person has been taken into custody and has not been seen since.”21   

Thus, the Strasbourg Court can be seen to have begun tentatively in the 

admissibility context of exhaustion of domestic remedies, before moving on to 

the procedural Convention right to an effective domestic remedy, in order to 

construct the legal notion of a positive duty on the public authorities to carry out 

a proper investigation of their own motion whenever credible grounds for 

suspecting serious misconduct by State agents are brought to their attention. As 

of 1998, there were two substantive Convention rights of which a duty to 

investigate had been held to be an inherent component, namely the right to life 

(Article 2) and the right to liberty and security of person (Article 5), the question 

having been left open in Aydin as regards the prohibition of torture and other ill-

treatment under Article 3. 

That is now past history. It is now well established that there is an inherent 

procedural requirement under both Article 2 and Article 3 to carry out some 

form of effective official investigation – meaning, for example, one that is careful 

and impartial – in the face of plausible allegations or indices of suspicious death 

or ill-treatment at the hands of private actors22 as well as State agents. The so-

                                                        
20 Kaya, n. 18 above, §87. 
21 25 May 1998, Reports III-1152, §124. 
22 For cases where, for example, the procedural obligation under Article 2 was held to be 
applicable to a death caused unintentionally by private actor(s), see Calvelli and Ciglio v. 
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called “procedural aspect” of Articles 2 and 3, which “has evolved into a separate 

and autonomous duty”,23 is nowadays taken for granted – and cases on it are, 

unfortunately, numerous. 

What is interesting for our purposes, though, is the policy of the Strasbourg 

Court in this context, under the presidential guidance of Rolv Ryssdal, in making 

progressive, incremental changes to the jurisprudence, in proceeding step by 

step in its judicial law-making. We can see today the finished product: a strong, 

principled and coherent jurisprudence that structures, through requirements as 

to investigation, prosecution and punishment, the effective procedural follow-up 

to incidents raising issues of compliance with Article 2 or Article 3, notably in 

relation to the exercise of physical power over individuals by State agents. That 

now evident jurisprudence had its modest, painstakingly constructed origins in a 

handful of cases from the 1990s and, to my mind, represents a second major 

legacy of the Ryssdal era.  

The procedural-obligations doctrine is an enduring legacy. The embryonic 

principles laid down towards the end of the Ryssdal presidency were to inform 

the Court’s approach to breaches of Articles 2, 3 and 5 in other theatres of 

conflict, more notably Chechnya and Iraq (to which I will return). They came to 

be applied frequently in cases brought against the new and emerging 

democracies alleging ill-treatment in custody and the use of lethal force. They 

were later to be seen as an essential part of the prohibition of slavery and forced 

labour under Article 4, as illustrated by the landmark case on trafficking in 

human beings – Rantsev v. Cyprus and Russia, decided in 2010, where the 

background facts concerned the suspicious death of a young Russian woman 

involved in sexual exploitation in Cyprus.24 

The case-law stocktaking of the Ryssdal presidency cannot be made without 

mentioning the famous case of Loizidou v. Turkey, in particular the 1995 ruling 

on the preliminary objections raised by the respondent, Turkish, Government.25 

The applicant in this case, which had been referred to the Court by the Cypriot 

                                                                                                                                                               
Italy [GC], no. 32967/96, ECHR 2002-I; and Vo v. France [GC], no. 53924/00, ECHR 2004-
VIII. 
23 Šilih v. Slovenia [GC], no. 71463/01, 9 April 2009, §159 (as regards Article 2). 
24 No. 25965/04, ECHR 2010-I (extracts), §§307-309. 
25 Loizidou v. Turkey (preliminary objections) GC, 23 March 1995, Series A no. 310. 



#4900835 

 13 

Government, was a Greek Cypriot who complained of being denied access to and 

enjoyment of her property situated in the northern part of the island of Cyprus. 

To begin with, it is in the preliminary-objections ruling that one finds the oft-

quoted dictum speaking of the Convention “as a constitutional instrument of 

European public order (ordre public)”26 – an explicit recognition that the judge-

made case-law had brought the Convention very far from the mission originally 

assigned to it in 1949/50 as a solid but simple bulwark against totalitarianism, to 

being a sophisticated charter of fundamental rights for a peace-time legal 

community of European States.  

What was doubtless more significant for the evolution of the Convention’s net of 

protection, however, was the finding that the matters complained of came within 

the “jurisdiction” of Turkey, within the meaning of the first Article of the 

Convention, even though they were the result of events occurring in the northern 

part of Cyprus, a geographical area falling outside Turkey’s national territory, 

because of the effective control that Turkey exercised there.27 After Soering, the 

door was opened to another kind of extra-territorial “jurisdiction” on the part of 

the Contracting States – leading, for example, to findings over the last few years 

by the new Court that the United Kingdom was responsible under the 

Convention for certain acts of British troops in Iraq, during the initial phase of 

international armed conflict as well as during the following period of occupation 

by the coalition forces.28 Some Convention commentators, like the Norwegians 

Professor Mads Andenas and Dr. Eirik Bjorge, would like to see the Strasbourg 

Court, at the end of its incremental case-law journey from pioneer judgments 

such as Loizidou, fully espousing the “snail” theory advocated by the Italian 

Professor Luigi Condorelli, whereby the relationship between the State and the 

“jurisdiction” the latter exercises under the Convention is to be assimilated to the 

relationship between a snail and its shell: where the snail goes, the shell goes too 

– so as, for example, to include within the Convention “jurisdiction” of the 

                                                        
26 At §75. 
27 At §§62-64. 
28 See most recently, Hassan v. United Kingdom GC, no. 29750/09, 16 September 2014, 
to be reported in ECHR 2014, §§74-80 and the authorities cited there – in particular, Al-
Skeini and Others v. United Kingdom GC, no. 55721/07, ECHR 2011. 
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Contracting States killings committed by drone strikes in foreign territory. 29 

Whether Rolv Ryssdal and his Strasbourg Court would have foreseen that as the 

logical end-result of their Loizidou preliminary objections judgment is another 

matter. 

Less dramatically but no less importantly for the day-to-day life in the 

Convention countries, one can cite the decisive impulsions given in the period of 

Rolv Ryssdal’s presidency to the directions taken by the case-law on free speech 

(Article 10) and on the right to respect for private and family life (Article 8). 

The landmark judgment in the case of Lingens v. Austria, which came early in 

Rolv Ryssdal’s presidency, in 1986, was concerned with the criminal conviction 

of a journalist for defamation of the Austrian Federal Chancellor. This judgment 

laid down the ground rules, still very much cited in cases today, as to the wide 

freedom of the press to criticise political figures without having to fear the 

“chilling” sanctions of domestic law.30 A succession of judgments delivered in the 

1990s cemented this strong protection of political speech and of the press as 

“public watchdog” in democratic society, to use the language first used in a 

German case from 1985, Barthold, about a cat called “Shalen” that got a fishbone 

stuck in its throat outside office hours – or, to be exact, where the complainant 

was a veterinary surgeon who had been restrained by court order from 

commenting in the local press on the policy of his colleagues in Hamburg not to 

provide round-the-clock emergency services for sick or injured animals.31 A case 

(presided over by Gerard Wiarda, but in which Rolv Ryssdal did not sit) 

illustrating the workings of human rights guarantees in situations of everyday 

life, like the case of the Viennese butcher and his smoked sausages. 

After this detour, let me return to the main discussion. One author has noted that 

no less than 44 judgments on free speech were delivered between 1990 and 

1998, compared with relatively few in the preceding decade.32 These included 

cases on political speech and speech relating to public figures or matters of 

                                                        
29 Mads Andenas and Eirik Bjorge, “Human Rights and Acts by Troops Abroad: Rights 
and Jurisdictional Restrictions”, 18 European Public Law 473, at 492 (2012). 
30 8 July 1986, Series A no. 103. 
31 Barthold v. Germany, 25 March 1985, Series A no. 90, §58 in fine.  
32 Ed Bates, The Evolution of the European Convention on Human Rights: From its 
Inception to the Creation of a Permanent Court of Human Rights, p. 435 (Oxford 
University Press, 2010). 
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public concern, of course;33 on artistic freedom of expression in the face of 

repressive obscenity and blasphemy laws;34 on journalistic freedom, including 

protection of sources; 35  on racist speech;36  on civil servants’ freedom of 

expression – or, rather their relative lack of it;37 on teachers having to swear 

allegiance to the Constitution in Germany;38 on speech attacking judges;39 on 

commercial speech,40 and on licensing of broadcasting, television or cinema 

enterprises.41 

This free-speech legacy, if I can call it that, shows that patient but lasting work on 

the Court’s case-law heritage through successive, sometimes small, touches was 

being accomplished alongside dramatic breakthroughs in single, headline cases. 

As to Article 8, the Strasbourg Court during its Ryssdal years saw the continued 

extension of the right to respect for private and family life into the sphere of 

social policy – covering such matters as the legal status of post-operative 

transsexuals,42 the change of a person’s name,43 immigration,44 the legal, even 

                                                        
33 Oberschlick v. Austria (No. 1), [Plenary Court], 23 May 1991, Series A no. 204; Castells 
v. Spain, 23 April 1992, Series A no. 236; Thorgeir Thorgeirson v. Iceland, 25 June 1992, 
Series A no. 239; Schwabe v. Austria, 28 August 1992, Series A no. 242-B; Jersild v. 
Denmark [GC], 23 September 1994, Series A no. 298; Prager and Oberschlick v. Austria, 
24 April 1995, Series A no. 313; Oberschlick v. Austria (No. 2), 1 July 1997, Reports 1997-
IV 1266; Schöpfer v. Switzerland, 20 May 1998, Reports 1998-III 1042. 
34 Müller and Others v. Switzerland, 24 May 1988, Series A no. 133; Otto-Preminger 
Institut v. Austria, 20 September 1994, Series A no. 295-A; Wingrove v. United Kingdom, 
25 November 1996, Reports 1996-V 1937. 
35 Jersild, note 33 above; Goodwin v. United Kingdom [GC], 27 March 1996, Reports 1996-
II 483. 
36 Jersild, note 33 above. 
37 Ahmed v. United Kingdom, 2 September 1998, Reports 1998-VI 2356. 
38 Glasenapp v. Germany and Kosiek v. Germany [Plenary Court], 28 August 1986, Series A 
nos. 104 and 105; revisited in Vogt v. Germany [GC], 26 September 1995, Series A no. 
323. 
39 De Haes and Gijsels v. Belgium, 24 February 1997, Reports 1997-I 198. 
40 Barthold, note 31 above; Markt Intern Verlag and Klaus Beerman v. Germany [Plenary 
Court], 20 November 1989, Series A no. 165; Casado Coca v. Spain, 24 February 1994, 
Series A no. 285-A; Jacubowski v. Germany, 23 June 1994, Series A no. 291-A. 
41 Groppera Radio AG and Others v. Switzerland [Plenary Court], 23 March 1990, Series A 
no. 173; Aukoniz AG v. Switzerland [Plenary Court], 22 May 1990, Series A no. 178; 
Informationsverein Lentia and Others v. Austria, 24 November 1993, Series A no. 276. 
42 Rees v. United Kingdom [Plenary Court], 17 October 1986, Series A no. 106; Cossey v. 
United Kingdom [Plenary Court], 27 September 1990, Series A no. 184. 
43 Stjerna v. Finland, 25 November 1994, Series A no. 299-B. 
44 Berrehab v. Netherlands, 21 June 1988, Series A no. 138; Moustaquim v. Belgium, 21 
February 1991, Series A no. 193; Beljoudi v. France, 26 March 1992, Series A no. 234-A; 
Nasri v. France, 13 July 1995, Series A no. 320-B; Gül v. Switzerland, 19 February 1996, 
Reports 1996-I 159. 
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constitutional prohibition of divorce45, placement of children in public care46 

and, indeed, family law in general.47 Then in 1998, in the famous case of Guerra v. 

Italy, in a judgment delivered by Rudolph Bernhardt in the month of Rolv 

Ryssdal’s death, the Court confirmed the indices of earlier case-law by holding 

that the Article 8 right to respect for private and family life was capable of 

offering a degree of protection against environmental dangers to home-owners 

and inhabitants of areas subject to nuisances or the effects of dangerous 

industrial activities 48  - in particular, by guaranteeing to the individuals 

concerned the right to receive from the public authorities information as to the 

risks,  notably environmental, capable of affecting their health and well-being. 

This obligation on the Contracting States under Article 8 to provide access to 

essential information enabling individuals to assess risks to their health and life, 

developed against the background of environmental protection, found dramatic 

expression only a few months ago in another – Norwegian – context that is 

presumably well known to everyone in this room. I am of course talking about 

the case of Vilnes and Others,49 where the Court held in December 2013 that 

Norway had failed to ensure that diving companies were fully transparent when 

it came to letting their divers know the risks they were running working on the 

installation of pipes at great depths below the surface of the water. This 

judgment is noteworthy as it supplements the Court’s case-law on access to 

information under Article 8, notably as regards the obligation of the State to 

ensure that private as well as public entities respect the right of workers to be 

apprised of occupational risks. I am informed by the Jurisconsult of the Court, 

Lawrence Early, also a veteran of the Ryssdal era, who has likewise helped me in 

                                                        
45 Johnston and Others v. Ireland [Plenary Court], 18 December 1986, Series A no. 112. 
46 Notably, O v. United Kingdom and H v. United Kingdom [Plenary Court], 8 July 1987, 
Series A no. 120; W v. United Kingdom, B v. United Kingdom and R v. United Kingdom 
[Plenary Court], 8 July 1987, Series A no. 121; Eriksson v. Sweden [Plenary Court], 22 
June 1989, Series A no. 156; Margareta and Roger Andersson v. Sweden, 25 February 
1992, Series A no. 226-A; Olsson v. Sweden (No. 2), 27 November 1992, Series A no. 250; 
Keegan v. Ireland, 26 May 1994, Series A no. 290; McMichael v. United Kingdom, 24 
February 1995, Series A no. 307-B.  
47 E.g., Hokkanen v. Finland, 23 September 1994, Series A no. 299-A (regarding custody 
of and access to children between private actors); Kroon and Others v. Netherlands, 27 
October 1994, Series A no. 297-C (regarding a paternity claim). 
48 Guerra and Others v. Italy [GC], 19 February 1998, Reports 1998-I 210. 
49 Nos. 52806/09 and 22703/10, 5 December 2013. 
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the preparation of this paper, that George Clooney is to make a film about this 

case – or, rather, about the subject-matter of this case. So, thanks indirectly to 

Guerra v. Italy, the leading case that marked the end of the Ryssdal presidency, 

Hollywood glamour at last comes to the world of European human rights 

litigation.  

The Strasbourg Court’s foray, via Article 8, into the social and policy sphere of 

the political democracies making up the Convention community of States, with 

its imposition of external, European “human rights” solutions going against the 

outcome of the normal working of democratic processes at national level, has not 

of course been universally appreciated – even today and even (I would say, 

especially) in some of the older Western European democracies, notably in my 

own country. But that is a controversy falling outside the terms of our subject 

today. 

Finally, can it be said that there are decisions which were considered to be 

leading at the time, but which now have slipped into the background? Yes, there 

are. But this is because of the success of the Convention system in firmly 

embedding in the national legal orders the human rights principles that the 

Strasbourg Court fought hard to establish in these early decisions. This can be 

seen in the working of the three-judge committees which, since the entry into 

force of Protocol No. 14 in 2010, deal with routine cases in a streamlined 

procedure on the basis of well-established case-law (so-called “WECL 

committees”).  

To give one example which I know was close to Rolv Ryssdal’s heart: the 

requirement under Article 5§3 that criminal suspects should be held in custody 

on remand only if justified and only for as long as justified, and the criteria to be 

used by the national courts for establishing such justification. In successive 

cases, the Strasbourg Court during the Ryssdal presidency was at pains to spell 

out to the national courts the prime importance of this requirement for the 

liberty of the individual in democratic society – too many national courts were 

too relaxed about sticking people in prison and leaving them to vegetate there 

for the simple reason they had been charged with the commission of a crime.  

What the Ryssdal Court wished to imprint definitively on the criminal-justice 

systems of the Contracting States was that, while the persistence of reasonable 



#4900835 

 18 

suspicion that the person arrested has committed a criminal offence is a 

condition sine qua non for the lawfulness of detention on remand and its 

continuation, it is not the whole story. After a certain lapse of time, it no longer 

suffices: there must exist other grounds to justify the deprivation of liberty. And 

even where there are such other relevant and sufficient grounds to warrant 

continuing the detention on remand after the initial period, the national judicial 

authorities must display “special diligence” in the conduct of the proceedings. If 

any one of these conditions is not fulfilled, there will be a violation of Article 5§3. 

Depriving of his or her liberty a person who is to be presumed innocent is no 

light matter, is the message that the Ryssdal Court repeatedly endeavoured to 

convey to national judges and prosecutors. 

This basic interpretation of Article 5§3 had been laid down in judgments from 

the late 1960s – when the accumulated total of judgments delivered was in single 

figures – in cases against Germany and Austria: Wemhoff, Matznetter, Stögmuller, 

Ringeisen.50 The Ryssdal Court took up the basics, restated them with clarity and 

carved them in stone, as it were – to give but one example, in a French case in 

1991, Letellier, where the detained applicant was a mother of eight children 

accused of having hired a killer to murder her second husband.51 The new Court 

carried the process forward by giving its interpretative seal of approval, notably 

in the Grand Chamber judgment of Labita v. Italy in 2000, where the applicant 

had been arrested and then kept in preventive detention in connection with a 

major investigation into the Mafia.52 Nowadays, detention on remand is a 

Convention issue that is beginning to feature less frequently at the level of the 

Grand Chamber and chambers53 and to move below the surface, hidden from 

sight, towards the base of the iceberg: within the framework of the expedited 

WECL committee procedure, presumably well-founded cases of unjustified 

detention on remand are increasingly being communicated to the respondent 

Government with a view to final resolution by way of friendly settlement, 

                                                        
50 Wemhoff v. Germany, 27 June 1968, Series A no. 7, §12, Stögmuller v. Austria, §4, and 
Matznetter v. Austria, §12, 10 November 1969, Series A nos. 9 and 10; Ringeisen v. 
Austria, 16 July 1971, Series A no. 13, §104.  
51 Letellier v. France, 26 June 1991, Series A no. 207, §35. 
52 [GC], no. 26772/95, ECHR 2000-IV, §153. 
53 For a recent Grand Chamber case where no issue under Article 5§3 arose, see Idalov v. 
Russia, no. 5826/03, 22 May 2012. 
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unilateral declaration by the respondent State acknowledging a violation or 

simplified judgment enabling speedy redress (“just satisfaction”), with reference 

to, in particular, the old Court’s jurisprudence. To use another metaphor, it is a 

Convention issue – still an important one – that is beginning to fly beneath the 

radar as far as case-law visibility is concerned.  

Thus, creation of case-law is an ongoing, organic process of accumulating 

construction, as layers of sediment are added one after another and the 

achievements of one generation of judges live on in the daily work of succeeding 

generations, sometimes very visibly, but sometimes buried in the foundations 

and built over.  

If I have been able to make this last point today, it is thanks to the insight 

acquired by Søren Prebensen when recently called on to replace a sick colleague 

who organises WECL procedures in the Court. And since this is my last point, it is 

quite appropriate that it should have a dual Norwegian origin: Rolv Ryssdal’s 

presidency of the Strasbourg Court and the continuing work at the Strasbourg 

Court of the then young Norwegian lawyer who, like me, had the good fortune to 

witness at first hand that presidency. What I have tried to sketch out over the 

last 50 minutes or so is necessarily incomplete, but I hope that I have given you 

one insider’s conception of the enduring jurisprudential legacy of Rolv Ryssdal’s 

presidency of the European Court of Human Rights from 1985 till 1998.     

I would finish by thanking the Ryssdal family for having given me the honour of 

delivering this memorial lecture. I have indeed felt truly honoured. 

 


