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Abstract and Keywords

This chapter first considers the challenge posed by the globalization to the
instruments of closure of the contemporary state, i.e., writing, hierarchy,
and boundaries. It then describes the development of cosmopolitan theory
and its close links with the process of globalization. This is followed by
a discussion of the three ways the contemporary state is related to the
phenomenon of globalization: it is an agent of globalization; it is a beneficiary
of globalization; and it adapts to the necessities of globalization.
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The territorial and national closures of states were of some two or three
centuries in duration. They were never complete and there was persistence,
through the time of purported closure, of common laws, constitutionalism,
and institutional cosmopolitanism, all in some measure transborder in
operation. They were without prejudice to local laws, and are resurgent
today. Like all closures, moreover, the closures of the contemporary state
were limited in time, challenged by the ongoing texture that originally
nourished them and that continues to nourish larger, smaller, or different
forms of closure.1 We know this challenge as ‘globalization’, and the
globalization that we know today is part of the ongoing process of human
grouping and regrouping, in response to circumstances that are never
stable. Since each closure is burdened by the heritage of previous closures,
however, the state will figure in any and all future legal and political
ordering. Nevertheless, it appears already to be a different form of state
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from the ‘modern’ state that was constructed from the seventeenth century.2
There is appropriate debate on the form and structure it will take. The
debate on the future state is provoked by globalization; it is accompanied by
what has become known as cosmopolitan theory. They are closely related to
one another.

Globalization

Globalization represents the inevitable challenge to the instruments of
closure of the contemporary state.3 Yet it would be inaccurate to think
of globalization as a novel and purely contemporary phenomenon. The
closure of the territorial state was not effected without conceptual and
physical effort, often courageous. It had to be brought about in the face
of the cosmopolitan structures of the time, behind which, as always, lay
important vested interests. Put differently than in the  (p.166) previous
chapters, the closure of the territorial state had to occur in the face of the
globalization that then prevailed, and such earlier globalization did occur.
It did not perhaps have the glamour of some of the current instruments
of globalization, but it was globalization in and of its time. The oldest
instrument of globalization may well have been the wheel, happily leaving
room for further development, and the telegraph in the nineteenth century
compressed the time for communication between London and New York by
a factor of 4,000, from fourteen days to five minutes.4 Nayan Chanda speaks
of the ‘initial globalization’ of a ‘tiny group of our ancestors’ who ‘walked
out of Africa’, eventually settling on all continents after some 50,000 years
of wandering in coastal regions.5 Osterhammel insists on various periods
of intensification and decline of relations over distance and situates the
‘turning point’ for globalization in the early modern period of ‘discovery’,
the slave trade, and ‘ecological imperialism’. The late nineteenth and early
twentieth centuries were those of a ‘world connecting’.6 Today, the degree
of economic exchange in some areas has yet to return to that of 1913.7 If
today’s globalization is marked by the ‘velocity…volume…and visibility’ of
the process, we are reminded of various forms of ‘archaic globalization’ that
have ‘persisted strongly under the surface of the new international order’.8
At the height of the nineteenth century the levels of closure proposed by
both Marxism and the free trade philosophies of the time gave to the nation-
state ‘no more than a subordinate role as a political force’.9 Moreover, in
examining the state as a construction of various common laws, we have seen
that it may itself be viewed as a product of earlier globalization, a world-wide
expansion of certain ideas of group structure and identity.10
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These identifiable forms of earlier globalization confirm the limited character
of the closure of the territorial state. Today that closure is affected still more
by the decline in importance of its main instruments of closure: writing,
hierarchy,  (p.167) and boundaries. We will see in Chapter 10 the challenge of
globalization to the attempted societal closure that was the nation.

Writing

Today writing has become banal in most societies and this is a problem for
the contemporary state. In the past writing itself was advanced by the state
through its use as a means of government and, once established, it served
very effectively to advance the role of state law.11 The customs of France
were redacted as a means to secure control over them. If the first redactions
were unofficial the subsequent notion of an ‘official’ redaction was a clear
indication of state control over both the process and the ensuing product.12

Codification, a more exclusive form of writing, could then follow from the
nineteenth century. From the mid-fifteenth century the Gutenberg press
did much to spread the written word but for centuries its production was
expensive and state-authorized forms of writing could occupy much of the
field, at least in purported importance. There was also control of content by
both church and crown prior to generalized rights to copy. Moreover, the
formal, written sources of state law were supplemented by doctrinal forms
of writing about them. Unwritten forms of law correspondingly declined
in importance, relegated to an insignificant role by the written sources.
If writing did eventually become open to all, when the state imposed
compulsory education, writing remained the principal means of governing
a hierarchical form of authority, within its fixed territorial boundaries. This
is why it was an instrument of closure; it restructured consciousness and
concepts of space and closure.13 It was a vector for both territorial control
and territorial expansion. This was true for both legislation and case law.14

In the twenty-first century, however, writing has lost much of its primacy as
an instrument of government. This was foreseeable; even in the nineteenth
century governmental authorities were expressing misgivings over the speed
and potentially seditious use of the telegraph, open to all and any.15 We also
know now that constitutions do not necessarily succeed because of their
written form.16 With the advent of writing in electronic form the primacy
of governmental writing has declined precipitously. The problem, in both a
broad and a narrow sense, is one of legal sources. Global communication
networks threaten not only national languages and cultures but also national
law and legal authority. Law enforcement is rendered more difficult but
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so is the ‘nation-building’ function of the  (p.168) state, the generation of
practices of adherence to state law.17 Twitter is a still more potent menace
for state authority than the telegraph of the nineteenth century and it is
just writing in another, punchier form. The instances of popular resistance
facilitated by electronic communication are multiplying. In a more narrow
sense the shift to electronic forms of writing multiplies potential sources of
law and the range of authority that can be made available. In the nineteenth
century national law reporters deliberately restricted the number of cases
they reported. With electronic reporting all may be made available, and
there are major questions whether restrictions of access or citation are
permissible.18 The ‘stable universe’ of settled sources would thus be no
more and the question is asked whether confidence can be given to a ‘glitzy
search engine’ on the front end of electronic collections.19 In the ‘developing
world’ resort may be had to electronic sources of foreign law, where printed
copies of local law are too expensive or rare for regular use. State law, in
written form, is therefore more and more challenged as an exclusive source
of legal authority. It is not a question so much of a decline in its quality
(though this is often alleged) but of a multiplication of alternative sources, of
local or distant provenance. Judgement in choice of sources becomes more
necessary, and more evident in its operation.

Hierarchy

The hierarchy of the contemporary state explains much of its previous
success. Over the centuries a theory of a corporate and lasting entity,
beyond particular rulers, was combined with bureaucratic success on the
ground to provide a base for monarchic and state authority that eventually
overshadowed all others, at least in the western European states.20 Abroad,
both the notion of a corporate state identity and an effective bureaucracy
were often lacking, or specifically rejected, with a consequent decline in
the adequacy of the formal state. What we know as globalization does not
directly attack the existing hierarchies of states; the bureaucracies of most
states are larger than they have ever been, though subject to short-term
fluctuations. Rather, what has occurred has been described as ‘factual
globalization’, the emergence (or at least the recognition) of questions
and problems that no state hierarchy is capable of solving unilaterally.21

Many of  (p.169) these questions and problems are a direct result of state
activity, or of activities that states have sponsored or promoted. National
industrialization has created transborder pollution and global ozone
depletion.22 Liberal political economies have created transborder flows of
capital.23 Technology nationally promoted has opened transnational space

http://www.oxfordscholarship.com/page/privacy-policy


Page 5 of 35 Globalization, Cosmopolitan Theory, and the State

PRINTED FROM OXFORD SCHOLARSHIP ONLINE (www.oxfordscholarship.com). (c) Copyright Oxford University Press, 2013.
All Rights Reserved. Under the terms of the licence agreement, an individual user may print out a PDF of a single chapter of a
monograph in OSO for personal use (for details see http://www.oxfordscholarship.com/page/privacy-policy). Subscriber: Oslo
University; date: 11 January 2014

to abuse, in the air and at the bottom of seas.24 States necessarily depend
on others for resources and products that they cannot themselves produce,
and that their citizens require.25 We are subject to an ‘indefinite accretion of
interdependent elements’ and there is no one in control, or even possibly in
control.26

It is remarkable that the language of sovereignty has persisted in these
circumstances, in spite of its initial ambiguity and contemporary irrelevance.
It is simply part of the heritage of previous attempted closures, but today
has little or no purchase. There is today no empire, no church against which
it must be asserted. It has become an ‘an anachronism and an illusion’
and, moreover, would never have existed.27 Necessary cooperation and
collaboration have become the order of the day; reconciliation of difference
is becoming a primary objective for functional ‘reasons of state’. It is a
question of ‘organizing compatibility, of preparing for convergence’.28 The
state thus has no effective option to act unilaterally in matters of ‘factual
globalization’. It may refuse to participate in  (p.170) international regimes,
but the decision is not so much a simple reflection of sovereignty as it is a
calculation of costs and benefits, and the costs of non-participation grow
higher and higher. However, if sovereignty is today a conceptual (or, more
exactly, rhetorical) impediment to state collaboration, the more fundamental
notion of a state hierarchy provides no such impediment. Hierarchies can be
more or less open, even when conceptualized in corporate terms. As physical
persons, or subjects of rights, may contract, so may state hierarchies
collaborate. Nothing is ‘lost’ in this process. So the immense process of
states ‘sharing’ sovereignty with international organizations, or ‘conceding’
it to them, is in reality not a conceptual problem at all. States simply do
it, and their essentially hierarchical structure is no obstacle, conceptual or
otherwise, to their doing it.29 Since 1865, when the International Telegraph
Union became the first international organization with a legal persona of its
own, capable of ‘binding’ its members, there has been a correspondingly
great increase in international collaboration and a great increase in
international organizations. There were 123 in 1951, 280 in 1972, and
395 in 1984.30 There is both ‘negative’ integration (removing obstacles to
circulation and collaboration) and ‘positive’ integration (more affirmative
measures of collaboration).31 It is an open field.

If these forms of collaboration are somehow external to the state, there
is a corresponding cosmopolitanism in ‘internal’ affairs, brought about in
large measure by a decline in the significance of physical or geographical
boundaries.
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Boundaries

‘Factual globalization’ not only surpasses the institutional capacities of
state hierarchies, it also transcends the physical boundaries of states, so
laboriously traced on the ground (at least in many places) over the last
centuries. Boundaries are both barriers and places of interaction (controlled
or less controlled) and the more interaction that occurs the less the boundary
constitutes a barrier. Boundaries may be overrun, particularly by information;
factual globalization is bringing this about in no inconsiderable measure.
There is a process of ‘de-bordering’ (‘Entgrenzung’)32 or ‘despatialization’,33

as a result of which phenomena become ‘trans-territorial’34 or  (p.171)
‘supraterritorial’.35 If in the past borders changed with alarming frequency,36

today they fade, and the process of fading affects the concept of the state
and not simply the territories of particular states. There has been mention
of ‘aterritoriality’37 and even of warfare becoming ‘post-territorial’.38 Land
has become an ‘old factor’, no longer coveted by states, which have enough
to do on the land they have.39 Borders have to be ‘smart’ for transnational
actors, providing security but not complication.

The increase in interaction across borders, assisted by ‘space-time
compression’, itself contributes to a further decline in importance of borders.
Flows become established, even institutionalized, and if a ‘regime’ becomes
recognizable it will itself constitute a legal and normative conceptual space,
applicable as a matter of interpretation whenever its components are found
to be present. The triggering devices are functional rather than geographic,
and geography thereby takes another hit. The regimes are highly variable
and may relate to a field of activity such as international trade or standards,
or a region or jointly administered border zone, recalling the marches of
medieval times.40 There is now a theory of international regimes, in its
ensemble detracting from notions of strictly state control of territory.41 The
same may be said of the European Union, somewhere between the national
and the international.

The decline of sharp geographical borders also indicates a decline in
a strict and classical logic of separation. The logic is no longer ‘either/
or’ (‘entweder/oder’) but rather ‘both/and’ (‘Sowohl-als-Auch’), a reflection
not of brutal dichotomies but of the true configuration of relations.42 This
requires more decisions to be made, in the intensification of exchange, and
so‘[t]he question is not whether to be cosmopolitan or not, but what kind of
cosmopolis one  (p.172) should prefer…’.43 The relation of globalization to
cosmopolitan theory then becomes clearer.
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Cosmopolitan Theory

There has been a recent flowering of cosmopolitan theory, occurring
at the same time as the process of globalization, such that the two are
clearly related. It may be a case, as has been asserted before, of practice
generating theory or, perhaps more likely, of theory generated by practice
reflecting back on the practice in a reciprocal relationship.44 At present it
is not possible to say. The cosmopolitan theory has not produced easily
identifiable results, but institutional change is slow to occur and initial
change may be difficult to perceive. It does appear clear that national and
territorial boundaries provide obstacles not only to the movement of material
and immaterial things, but also to notions of obligation and loyalty, so that
the decline of boundaries should be followed by an expansion of transborder
obligation.45 The existence of regimes is an indication that this has already
happened, in some measure. It cannot always be traced, however, to
cosmopolitan theory.

Cosmopolitan theory exists in multiple forms, and efforts at taxonomy are
already being undertaken. Strong cosmopolitanism is thus contrasted with
weak  (p.173) cosmopolitanism;46 moral cosmopolitanism with legal or
institutional cosmopolitanism.47 It is the strong version of cosmopolitanism
that has become the most visible, presenting the greatest contrast with
the nation-state as a single locus of legal and moral obligations. Strong
cosmopolitanism starts with the assumption that all human beings
belong to a single, world community and that entitlements are therefore
to be determined independently of nation and state membership.48 It
has antecedents in Greek and Christian universalism (antedating the
contemporary state), reflected in present-day notions of a ‘global civil
society’.49 It is highly critical of ongoing defences of closed, national
societies. The political philosophy of John Rawls, stated explicitly to be
that of a ‘closed system isolated from other societies’50 and even as ‘self-
contained and…having no relations with other societies’,51 is faulted not only
for the basic premise,52 but also for the lack of an ‘egalitarian distributive
component’.53

(p.174) Legally or institutionally, strong cosmopolitanism translates easily
into notions of world or global government, an ancient idea that remains
attractive, to some.54 It is also evident in much contemporary discussion
amongst lawyers who are preoccupied with the ‘global’, though not yet
perhaps convinced of the need for global government. There is a rich and
flourishing literature on ‘transnational’, ‘international’, ‘world’, ‘global’,

http://www.oxfordscholarship.com/page/privacy-policy


Page 8 of 35 Globalization, Cosmopolitan Theory, and the State

PRINTED FROM OXFORD SCHOLARSHIP ONLINE (www.oxfordscholarship.com). (c) Copyright Oxford University Press, 2013.
All Rights Reserved. Under the terms of the licence agreement, an individual user may print out a PDF of a single chapter of a
monograph in OSO for personal use (for details see http://www.oxfordscholarship.com/page/privacy-policy). Subscriber: Oslo
University; date: 11 January 2014

and even ‘postnational’ constitutionalism, which foresees the movement of
constitutionalism from the level of states or common laws to a global level.55

There are hierarchical implications though some would reject them.56 Others
speak of ‘world law’57 or the need for a ‘general theory of society and law
which is potentially universal’58 or of a ‘global public law’.59 Jeremy Waldron
sees in what would be a contemporary revival of the Roman ius gentium a
‘body of world law’.60

There are understandably, however, many critics of strong cosmopolitanism.
The criticism is directed even towards Diogenes, famous for the phrase ‘I
am a citizen of the world (kosmopolites)’.61 Critics see this not as a heroic
and ringing statement of human universality, as strong cosmopolitanism
would have it, but as an artful dodge to avoid the obligations of citizens
of his own city Sinope.  (p.175) He was, after all, a Cynic,62 and historically
the cosmopolitan individual has had to contend with ongoing suspicion
of ‘rootlessness’. In Emile Rousseau warned of ‘those cosmopolitans
who search out remote duties in their books and neglect those that lie
nearest’ and in 1762 the Dictionary of the French Academy declared
peremptorily that ‘a cosmopolitan is not a good citizen’.63 The failings of
strong cosmopolitanism at the level of the individual would be matched
by dangers at the institutional level. These have been pointed out for
centuries, some indication of the perennity of the idea. Marsilius of Padua
joined forces with his contemporary Dante in defence of emperor (and not
pope) but would not follow the ‘playfulness’ of Dante’s suggestion that
there should be a ‘supreme princeps’. Divinity rather favoured a plurality
of princes, though depressingly for the reason that this would help control
population growth through war and disease.64 The contemporary of Marsilius
and Dante, John of Paris, preferred the complexity of the real world as a
reason for avoiding a global secular ruler, though the same argument did
not prevail with respect to spiritual authority. It was inherently better to
have several kingdoms than one ‘comprising the whole world’.65 Grounds for
suspicion of the ‘supreme princeps’ have since become more precise. There
would be incompatibility with the self-determination of peoples, violation
of national sovereignty, and widespread fear of hegemonic behaviour.66

They are the reasons for state-like communities, though their assertion is
made against an  (p.176) opponent more wraith-like than real. Perhaps more
significantly there is the notion that a single hegemon would represent a
distinctly European phenomenon, the European notion of hierarchy writ
large, which would provoke more resistance in the world than even the
notion of the contemporary state. Less dramatically, but more realistically,
a world government simply would not be feasible in the present state of the
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world. We have been witnessing fragmentation, not aggregation, of polities,
while populations have been taught the virtues of this for centuries. It is
teaching that would take centuries again to overcome.67

The world of cosmopolitanism theory, however, is more subtle than strong
cosmopolitanism would suggest. There are more conciliatory versions of
it, more cognizant of the value of local as well as universal values. Most
notably, Stephen Toulmin has recalled that our concept of the cosmopolitan
is not necessarily rooted in the language of Diogenes but in a larger and
more ancient notion of the coming together and necessary harmony of
the kosmos and the polis, and while the kosmos is vast there is room
for many types or variations of a polis.68 The states of recent centuries,
however, in their quest for stability, would have lost sight of the underlying
interdependence of the state and the sciences, even opening the way to
‘pathological nationalism’, the genie let out of the bottle.69 An ‘ecological
perspective’ would thus be required, one that emphasizes ‘differentiation
and diversity, equity and adaptability’.70 This is some distance from universal
ethics and global institutions and may therefore be seen as a kind of non-
global, ‘complex’,71 ‘rooted’,72 or ‘bottom-up’ cosmopolitanism.73 It has
many adherents and deserves more recognition than that of its ‘strong’ and
more visible version. Both political philosophers and lawyers have seen the
necessity of it in current circumstances. It implies the definition of the word
‘cosmopolitanism’ in its ordinary usage, as used throughout this text, and not
the more rarefied and exceptional sense of implying universal obligations or
institutions.74

(p.177) Kwame Appiah thus writes of the necessity to develop practices of
coexistence, conversation in the older sense of living together.75 In Spain
it was known as convivencia. For Appiah this necessity is based on the
inevitability of ‘more than one reasonable account of the facts’, so that
conversation will not yield consensus but ‘helps people get used to one
another’.76 A similar preoccupation with diversity of substance inspires
Robert Brandom to conclude, with respect to questions such as ‘Who are
we?’ or ‘What sort of thing are we?’, that ‘the answers can vary without
competing’,77 leaving cosmopolitan space. For David Held cosmopolitanism
is not ‘an exercise in seeking a general and universal understanding’
and its principles are ‘about the conditions of just difference’,78 while in
his more recent writing Jürgen Habermas has moved from a notion of
world government to one simply of world policy.79 Amartya Sen criticizes
the ‘transcendental institutionalism’ of Rawls and urges more focus on
actual societies.80 Seyla Benhabib concludes that cosmopolitanism is a
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‘philosophical project of mediations’ that ‘is not equivalent to a global
ethic’.81 These are not universalist proposals, nor would they support a
global government. They do not deal with law but cannot be faulted for this,
since there is no hierarchical structure proposed that would require explicit
legal concepts and structures.

Many lawyers have indicated interest in ‘rooted’ or ‘complex’
cosmopolitanism as opposed to strong cosmopolitanism and the ‘global’.
They perhaps cannot conceive of the legal notions that would be required
for strong forms of institutional cosmopolitanism, and have commitments,
moreover, to existing forms of human ordering, of whatever type or variety.
For William Twining it would therefore be a question of developing ‘an
increasingly cosmopolitan discipline of law’ and the adjective here is
consistent with the ordinary usage of the word, short of any notion of
(somehow enforceable) universal obligations.82 Jeremy Waldron has written
of the need, in order to understand cosmopolitanism, to  (p.178) ‘look at the
ordinary as well as the extraordinary, the tedious as well as the exciting,
the commercial as well as the ideological’.83 Michel Rosenfeld warns that
the actors of globalization do not seek to operate in a legal vacuum and
that some legal regime ‘or a plurality of them’ is an ongoing necessity, not
a future project.84 For Hans Lindahl legal regimes are inevitably ones of
borders, though the permeability of such borders means that anything that
is excluded is also, in some normative sense, included, and we presently lack
such an integrating concept of a legal order.85

Immanuel Kant’s notion of a ius cosmopoliticum is often taken as the point
of departure for the development of some type of world law and Kant was
very precise in stating that his proposal was not an ethical one but a legal
(‘rechtliches’) one.86 It was also included in a section of his Metaphysic of
Morals (1797) entitled ‘Legal Doctrine’ (‘Rechtslehre’). Kant relied on ‘Natur’
and the spherical shape of the world as necessitating human interaction but
himself described his notion of a ‘world citizens’ law’ (‘Weltbürgerrecht’, to
which he added in parentheses the Latin ius cosmopoliticum), as ‘limited’.
It was limited to a subjective or personal right attaching to every person to
mobility on the face of the earth, free from immediate rejection or hostility.
It was a law of ‘universal hospitality’, or ‘right to visit’, in no way authorizing
colonization or exploitation, however.87 This law of hospitality was placed by
Kant as a third section in his ‘Legal Doctrine’ on ‘Public Law’ and followed
initial sections on ‘Staatsrecht’ or constitutional law and ‘Völkerrecht’ (which
we now call public international law and which Kant saw as dealing largely
with war). The law of hospitality thus occupied a unique place but is perhaps
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best understood as a distinct place for the law of peace, to which he had
dedicated his volume on Perpetual Peace (1795) two years earlier. This latter
argued for a loose grouping of states, a league of nations (our concept of
federation is too strong, as even would be the notion of a confederation) and
the law of universal hospitality was therefore the most vital ingredient of this
form of mutual state recognition.88

As a limited right of mobility, to be voluntarily accepted by states, Kant’s
cosmopolitan law is remarkably modest.89 There is no endorsement of
global  (p.179) coercive authority or a world state and Kant has been seen
as inspired by apprehension before any notion of a world authority.90 The
proposal is even more modest when placed in the context of the times, with
few obstacles to travel other than physical ones and precise national borders
only in the process of demarcation. There was debate about passport control
in post-revolutionary France, but not much was to come of it and a passport
as a condition of border-crossing only became generalized after the First
World War.91 Kant’s proposal was thus of little current consequence and has
been seen as simply an effort to overcome ‘the exclusion of foreigners from
the fold of moral respect’.92 Similar arguments had been made by Vitoria
in the sixteenth century (a ius communicationis, or ius peregrinandi) and
its main effect was to justify Spanish exploration (though not domination
or harm).93 Kant’s thinking, moreover, was squarely within emerging
‘internationality’ in its respect for states, which he qualified unhesitatingly
as moral (in the sense of non-physical) persons.94 Vattel had converted the
ius gentium into a ‘law of nations’ just a few decades before and,95 while
it is possible to see Kant’s cosmopolitan law in terms of a subjective right
attaching to individuals and therefore filling the ‘black hole’ between the
emerging ‘international’ order and national law,96 it is also quite capable
of formulation as a (state) duty of non-refoulement, a narrower and now
treaty-based feature of refugee protection in international (not cosmopolitan)
law. As with many internationalist perspectives, Kant thus thought in terms
of a process of superposition of norms on the entities that were states.
He thought in terms of hierarchies. The cosmopolitanism was not one
that was ‘rooted’ or ‘complex’ but one that was elevated and universalist
in perspective, though stopping short of  (p.180) precise obligations of
significance. Its ambiguity has been the object of much comment.97 If one
moves out from a position of rooted cosmopolitanism, however, and from the
position of the contemporary state, it may be possible to be more precise
in terms of obligations. There will at least be a locus for the making of
decisions with cosmopolitan dimensions. We are approaching the notion of a
contemporary, cosmopolitan state.
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The State and Globalization

Theoretical discussion of both globalization and cosmopolitanism often
depicts the state as coming to an end or becoming a simple agent of
execution for larger authority.98 The reality appears otherwise, as states
continue to multiply and shrink in average size.99 The future, therefore,
might not lie in larger and competing institutions, or a single behemoth,
but rather in (attempted) preservation of the existing level of states and
development of more intense forms of webbing and interaction. A recent
proposal for ‘global justice’ thus left a space for the state, described as
‘special’.100 There is also more and more use of metaphors of networks
and webs, and discussion of ‘information societies’ and ‘infostructures’.101

In 1995 a report to the President of France stressed the importance
of ‘circulating information’, for reasons of state.102 This is how rooted
or complex  (p.181) cosmopolitanism would have it.103 It corresponds,
moreover, with the view of the state as an epistemic community, one whose
institutions and structures correspond to its underlying, normative base of
information, while the sources of information are never closed. Though, in
some instances, the state has been remarkably successful in controlling
normative information, this control can never be definitive and final. This
is ultimately why the state is cosmopolitan and why it is entirely capable of
development of, or return to, cosmopolitan structures and practices that it
has known in the past. But just as information cannot be definitively closed
off or shut down, neither can it be destroyed once large-scale diffusion has
taken place, so the normative justification of the state continues to exercise
its attraction, even in the face of strong cosmopolitan theory. Thus the state
will survive, in some considerable measure, and this may be confirmed if we
examine the actual role of the state in the process of globalization. The state
appears far from withering away, and the logic is not one of either having
a state, or not. The state must, however, justify itself and its laws, as it has
always had to do in the world.104

The contemporary state appears related to the phenomenon of globalization
in three discernible ways. It is an agent of globalization; it is a beneficiary
of globalization; and it adapts to the necessities of globalization. In all cases
this must be related to the flow of normative information.

The state as agent of globalization

Private actors are often seen as the principal engines of globalization,
whether in the form of corporations, trade associations, TANGOs
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(Transnational Advocacy NGOs), international administrative agencies, or
indirectly through allegedly determinist forces of technology. All of these
understandings, however, overlook the more fundamental role of the state
in providing support for these more visible agencies of globalization. It has
been seen as a ‘globalizing state’.105

The state thus continues to support the development of technology that
easily runs across borders. It subsidizes international television channels,
provides rights of way for railways, and coordinates the use of air space.106

Its territorially  (p.182) based intellectual property regimes allow ongoing
private development of still more advanced information technology. While
a private corporation is responsible for the allocation of domain names
on the internet, it is a US state corporation, created by a state according
to the fiction theory of corporations rooted in received notions of Roman
law.107 The informational character of the subject becomes clearer when
particular states withdraw their explicit or implicit support of transnational
technology and take active measures to limit or control it. This is happening
today as jurisdictions such as China, Saudi Arabia, and others seek to restrict
internet access, with some (limited) success.108 Elsewhere states have
seen themselves as having no choice but to accede to the unrestricted
information flow that they have helped create. They have been described as
the ‘conveyor belts’ between the local and the global.109 It has even become
difficult to enforce state-created rights to copy.

The visibility of the state as an agent of globalization becomes more
obvious when the state is actively involved in international collaboration.
This is most evident for ‘state-generated legal orders’, which range from
the European Union, NAFTA, and MERCOSUR110 through the hundreds of
international organizations and their accompanying regimes.111 These would
constitute a form of ‘revised statism’ in establishing extra-national sources of
authority,112 but they remain dependent on national states for both material
support and fundamental legitimacy.113 There is even explicit borrowing of
the language of state legitimacy (‘positive sovereignty’). The international
law that applies to them is a law of state construction, nourished by various
forms of state consent, and their internal, ‘global’ administrative law can be
seen as a form of state delegation.114 The language of ‘global governance’ is
an indication of their importance, subtly  (p.183) distinguishing itself from any
actual or contemplated ‘global government’.115 There is also international
collaboration bereft of structure, such as where Scandinavian countries enact
(nationally) joint legislation. Short of positive or at least visible measures of
collaboration the state may also contribute significantly to globalization by
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voluntary retreat from particular functions or activities. Trade is liberalized
through not imposing duties or foreign investment controls and while
historically this has entailed active measures of suspension,116 today the
retreat of the state in some domains may come about by simple inactivity or
abstention. Doing nothing is always a policy option.

The state as beneficiary of globalization

States may benefit involuntarily from globalization, for example where
technology is developed elsewhere, imported by private parties, and
contributes greatly to the local economy. Since today globalization has
become so extensive, however, there is a wide range of activities for which
states must decide on their level of collaboration and cooperation. This
transborder calculus is necessarily a cosmopolitan one, that of assessing the
risks and benefits of participation (with the probable partners), compared
with those of non-participation. States must necessarily increase their
cosmopolitan cognitive capacity, itself dependent on information. Where
international collaboration is the result, the benefits may flow directly
from that participation or from the possibilities it generates for domestic
reform.117 In all cases states will be engaged in an evaluative process and
the results of those evaluative processes are evident in ongoing exclusivity
of state functions. There will always be some room for manoeuvre or even
‘backlash’.118 Notably, states have retained national control in matters of
taxation,119 security,120 criminal  (p.184) law,121 and private, civil law,122 to
say nothing of democratic institutions.123 Peter Saladin asks ‘Why Still Have
States?’ and provides an even longer list.124 The state would thus remain
the ‘unit of effective political organization’ and would never have been ‘so
salient’ in the organization of political life.125

Given residual state authority the argument is made that poverty results
from bad choices, including the choice to prejudice human capabilities by
failing to educate.126 Thus globalization itself would not involve exploitation
of particular countries of the world, but rather their abandonment by
those making different choices.127 If sufficiently cosmopolitan, however,
state actors would be those most capable of acting beneficially, given the
opportunities of globalization.

The adaptive state

The state that has been perceived as territorially and nationally closed, but
that discovers both the necessity and benefits of globalization, and that it
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can be an active agent in the process, is necessarily an adaptive state. It
will adapt its activities, which have been examined briefly in the discussion
immediately above and which will be returned to in subsequent chapters
below, but it will also adapt its self-conception and structures.

In Germany the expression an ‘open state’ has become current.128 The
doctrinal shift is largely a result of adherence to the European Union, but
is symptomatic of a broader openness to the extra-national. Yet the notion
of an ‘open’ state,  (p.185) though capturing a fundamental shift, appears
to overstate what is happening. The open dike is one that provides no
defences; the open door is open to all. So the idea of a cosmopolitan state
allows for a more discriminating attitude at points of inevitable contact.
The cosmopolitan state may in principle be open, or in principle be closed,
and both formulations permit ongoing measures of collaboration, though
inevitably in different measure. Cosmopolitan use of information must be
adopted in deciding on that measure.129

There is also expert opinion on the ‘transformation’ that the state would
now be undergoing, towards a greater degree of openness.130 Here again
some nuance appears appropriate, in two related ways. First, it is very
unclear exactly how ‘the state’ is transforming, given its complexity and the
multiplicity of its relations. There can thus be no simple overall view of the
state ‘winning’ or ‘losing’ since different changes are taking place in different
areas of state activity. The notion of transformation does not tell us a great
deal about the exact type of change.131 We are simply better informed
in an institutional sense than when dealing with the abstract concept of
strong cosmopolitanism and must be aware of precise forms of institutional
variation. Washington would be a ‘decentralized town’.132

It is also necessary to add nuance to the notion of ‘transformation’ by
recalling that the state exists in a remarkable variety of forms, and that in
some instances it has even become evanescent. ‘The’ state is not moving
from one form to another. Many different states are adjusting in their
own manner and form to current circumstances, and they are doing so in
ways that are ‘Traditionskonform’.133 Some states have been and remain
remarkably closed; others have been and remain remarkably porous. The
middle range between them is very large; what is constant is the necessity
to respond to the circumstances of globalization.

The need to adjust state activities, however, generates a need for
adjustment of state structures. Here the major phenomenon appears
to be that which Anne-Marie Slaughter describes as ‘disaggregation’ of
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the state or ‘transgovernmentalism’.134 Foreign relations are no longer
the exclusive preserve of ministries or  (p.186) departments of foreign
relations. Disaggregation means the taking up of foreign relations by
essentially all levels of government, a process of ‘reaching out’ by both
ministries and independent regulators to their foreign and international
counterparts, developing networks of information, enforcement, and
harmonization.135 Even judges are talking to one another.136 This would
be a process taking place below the radar of international law, traditionally
defined, but none the less real for that. It could undertake many of the
functions of a world government, if adequately developed. It is, of course,
not a new phenomenon, and we have already seen how ministries of foreign
affairs were late-comers in state development, with cross-border relations
traditionally left to those most concerned by them.137 ‘Internationality’ put a
stop to this, but the decline of ‘internationality’ is opening up old channels of
communication. Government officials become generally more cosmopolitan
in outlook. The ‘foreign’ is not an exclusive preserve; it inevitably becomes
less foreign. While the notion of ‘transgovernmentalism’ has been most
visible in US academic writing it is also well represented in French legal
thought. Tourard speaks of ‘internationalisation’ that is accompanied by
‘informalisme’, to the benefit of executive authorities of government and
resulting in an extension of the power to bind the state externally.138

Chevallier finds the state losing its ‘organic unity’, its administrative
authorities both diversifying and developing their autonomy. The USA and
France appear even to be world leaders in the appreciation and development
of this form of administrative cosmopolitanism.139

Globalization extends beyond trade and information, however. It extends
also to people. The concept of citizenship is also in question.

Notes:

(1) On closure as a general concept, see Ch. 1 , ‘The State as Tradition’.

(2) Michaels (2005), ‘Welche Globalisierung?’, at 532 (‘globalization does not
lead to the end of the state itself, but to the end of a unified concept of the
state’); and for the state remaining as ‘the most powerful political entity with
which we interact’, Barber (2010), Constitutional State, at xi.

(3) On its dimensions, Held et al (1999), Global Transformations; Baylis and
Smith (2001), Globalization of World Politics; Gessner and Budak (1998),
Emerging Legal Certainty (e.g. on banking relations). For the general
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inadequacy of contemporary legal theory in relation to it, Twining (2000),
Globalisation and Legal Theory, notably at 51 (‘black box’ theories of national
law, concentration only on state municipal law and public international law);
Waldron (2012), ‘Partly Laws Common to All Mankind’, at 42 (‘rather stale
and rancid bread and butter—of jurisprudence since…Bentham’); though
for globalization as yet to touch a ‘large chunk’ of the world economy (and
half of the population of the developing world), World Bank (1997), The
State in a Changing World, at 12; and for critique Singh (2005), Questioning
Globalization.

(4) Joffe (2007), ‘Schneller, besser, reicher…’, at 3 (also on shipping costs
falling by 40 per cent with steamships).

(5) Chanda (2007), Bound Together, at xiv, and at various places for
contributions of ‘traders, preachers, warriors and adventurers’, thus looking
methodologically at types of actor rather than the activities of a particular
people or territory; and for the spread of people and laws in ‘deep history’,
Glenn (2012), ‘Origins of Peoples’ (on ‘genetic distances’ of populations,
including proto-humans; no human population completely isolated from
others).

(6) Rosenberg (2012), ‘Introduction’, A World Connecting 1870–1945, and
notably at 4 (for ‘an ever-changing dyad of enclosure and permeability’).

(7) Osterhammel and Petersson (2005), Globalization, at 146; and for
levels of trade from 1870 to 1913 as comparable to those of today, Singh
(2005), Questioning Globalization, at 166; Cranston (2004), The Sovereignty
Revolution, at 37–8 (‘first globalization’ from mid-nineteenth century brought
to end by ‘protectionist backlash’).

(8) Chanda (2007), Bound Together, at xiii (for velocity, etc.); Bayly (2004),
Birth of the Modern World, at 234 (‘the old, overlapping ecumenes and their
circles of honorific exchange and trade diasporas’).

(9) Osterhammel and Petersson (2005), Globalization, at 69; and for
cosmopolitanism of Marx and Engels, Kleingeld and Brown (2006),
‘Cosmopolitanism’, s. 1.3 (on ‘withering away’ of state, at least in Marxist
theory).

(10) See Ch. 6, ‘Common Laws beyond Europe’.
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(11) For the growth of writing in England from the eleventh century as a
result of the needs of law and bureaucracy, as opposed to any general
desire for education or literature, Clanchy (1993), Memory to Written Record,
notably at 1, 3, 6 (‘initially a product of distrust rather than social progress’),
19.

(12) See Ch. 4, ‘Customs’.

(13) Ong (2002), Orality and Literacy, notably at 129 (‘print encourages a
sense of closure’); and for influence of writing, including codex form, on a
fundamental transformation of ‘western rationality’, Stock (1990), Listening
for the Text at 123–5.

(14) For case law in Ireland, Pawlish (1985), Sir John Davies: A study in legal
imperialism.

(15) For French prohibition of its private use in 1837, Gleick (2011), The
Information, at 135–6.

(16) See Ch. 7, ‘France and the world’.

(17) Bobbitt (2002), Shield of Achilles, at 221 (political authorities unable
to control international ‘information standard’, i.e. near-instant circulation
of financial and other information), 224 (foreign broadcasts primary news
source for 60 per cent of ‘educated Chinese’), 227 (state inability to impose
blackout rules on coverage of criminal trials in Canada, or prohibit receipt of
pornography in Singapore); van Creveld (1999), Rise and Decline of State,
at 392–3 (electronic information services ‘another step in the retreat of
the state’, previous print circulation limited across international borders,
information distributed on country-by-country basis, now states can only
‘swim with the trend’).

(18) For the debate in the USA over non-citation rules, Tusk (2003), ‘No-
Citation Rules’ (selective and no-citation rules promulgated in 1960s, now
trend to amending).

(19) Bering (2000), ‘Legal Information’, notably 1701–3 (freeing of case
reports from central, paper source; citations to case law expanding in
function of electronic availability).

(20) See Ch. 3, ‘Hierarchy’.
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(21) Sand (2007), ‘From National Sovereignty’, at 275 (increase in global
‘social dynamics’, presumption of national problem-solving capacities
‘has been broken’); and for the breadth of fields affected by transnational
normativity, Handl and Zekoll (2012), Beyond Territoriality.

(22) For ‘ineradicable interdependency’ of biophysical systems and states,
Kysar (2010), Regulating from Nowhere, at 147 (‘even conventionally
domestic environmental problems must be viewed as global in scope’).

(23) For capital and migration flows removing vulnerability of ‘isolated’
peoples to empire, Parsons (2010), Rule of Empires, at 449; van Creveld
(1999), Rise and Decline of State, at 391 (instantaneous currency
transactions, both citizens and foreigners able to speculate against national
currencies).

(24) Van Creveld (1999), Rise and Decline of State, at 380–1 (technology
‘compelled attention’ to problems it created).

(25) Rosecrance (1986), Rise of Trading State, at 15 (states no longer
self-reliant, dependent on others for necessities), 140 (fragmentation
of states after Second World War increasing interdependence as size of
states decreased); Green (1988), Authority of the State, at 216 (‘economic
interdependency’); Munters (1975), ‘Opening Up of Rural Social Systems’,
at 41 (agriculture forced to participate in world-wide economy; ‘complete
isolation…unimaginable’); Sørensen (2004), Transformation of the State, at
36 (the ‘competition state’).

(26) Ghéhenno (1995), End of the Nation-State, at 59 (world having become
a gigantic information exchange); and for impossibility of globalization ever
terminating, Chanda (2007), Bound Together, at 319 (calls to shut down
globalization ‘pointless, because nobody is in charge’).

(27) Allott (2002), Health of Nations, at 179 (inappropriate as theoretical
explanation); De Bonth (2002), ‘Sovereignty Revisited’, at 102 (‘not a single
country in the world can be fully sovereign’); Chevallier (2004b), ‘L’État
post-moderne’, at 108 (state now existing in ‘context’ of interdependence,
concept of sovereignty ‘caduque’ or expired); Badie (2000), The Imported
State, at 9 (on states with only ‘slimmest capacity’ for even ‘fictional
sovereignty’, mechanisms that ‘obliterate sovereignty’); Horsman and
Marshall (1994), After the Nation-State, at 178 (no longer any ‘independent
arsenal of policy tools’); Habermas (2000), Après l’Etat-Nation, at 83 (state
‘obliged’ by globalization to open towards new or foreign forms of life,
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consequent reduction of field of possible action). For historical inexistence,
Maritain (1951), Man and the State, at 195 (need to abandon Hegelian
concept of state as supra-human person, one of main obstacles to peace);
Krasner (1999), Sovereignty, notably at 77 (every European peace treaty
since Westphalia providing for external scrutiny of treatment of minority
populations, violating Westphalian principle of autonomy).

(28) Ghéhenno (1995), End of the Nation-State, at 64 (‘more than of building
sovereignties’).

(29) Sarooshie (2005), International Organizations, notably at 7 (for
‘framework’ of states doing so, distinguishing between agency, delegation,
and transfer of powers); Allott (2002), Health of Nations, at 177 (‘sharing’ of
sovereign power now major structural feature of international society, the
major structural feature of European Union, with listed fields of sharing);
Chevallier (2004a), L’État post-moderne, at 74 (‘polycentric state’); Morris
(1998), Essay on Modern State, at 221 (important part of constitutional order
of Hobbes, Blackstone, Kelsen ‘is mistaken—and…it doesn’t matter’).

(30) Van Creveld (1999), Rise and Decline of State, at 382. For their law-
making, Alvarez (2005), International Organizations as Law-Makers.

(31) Eppler (2005), Auslaufmodell Staat, at 63.

(32) Beck and Lau (2004), Entgrenzung, passim.

(33) Auby (2003), La globalisation, at 14 (shift from purely national).

(34) Poggi (1990), The State, at 190 (state territory traversed or bypassed by
vital processes, ‘systemic interactions’ that state cannot effectively survey
and regulate); Rosecrance (1999), Rise of Virtual State, notably at xi–xii (on
‘products of the mind’ surpassing material forces), 31 (‘virtualization’).

(35) Scholte (2001), ‘The globalization of world politics’, at 22 (events no
longer at ‘territorial locations’); Opello and Rosow (2004), Nation-State and
Global Order, at 245 (lesser ability to ‘represent’ the state as territorially
sovereign, questioning ‘the possibilities of territorialized…power’); Kratochwil
(1986), ‘Of Systems, Boundaries, and Territoriality’, at 42 (erosion of
boundaries; this in 1986).

(36) See Ch. 5, ‘Fragmentation, failure, and violence’.
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(37) Agamben (2000), Means without End, at 24 (aterritoriality or reciprocal
extraterritoriality as solution for Jerusalem, two ‘political’ communities within
the same region), demonstrating the modernity of the medieval, or renewed
forms of institutional cosmopolitanism.

(38) Opello and Rosow (2004), Nation-State and Global Order, at 252 (‘low
intensity’, non-state actors), and for decline in classic concepts of warfare,
see Ch. 5, ‘Fragmentation, failure, and violence’.

(39) Cooper (2005), Breaking of Nations, at 17 (‘governing people, especially
potentially hostile people, is a burden’) and 33 (‘acquiring territory is no
longer of interest’); Rosecrance (1999), Rise of Virtual State, at xi (now
‘products of the mind take precedence’). Mineral and petroleum deposits in
land should not, however, be overlooked.

(40) Boggs (1940), Boundaries, at 7; Kratochwil (1986), ‘Of Systems,
Boundaries, and Territoriality’, at 43 (distinguishing spheres of responsibility,
spheres of abstention, and functional regimes); and for the recent
emergence of the idea of ‘frontier’ zones for purposes of regional maritime
cooperation, Townsend-Gault (1997), ‘Regional Maritime Cooperation’, at 3.

(41) For borders being evaluated for their functionality and not just
geopolitically, Adamson (2005), ‘Law, Sovereignty, and Transnationalism’, at
59 (redefined as tool for achieving certain social goods).

(42) Beck and Lau (2004), Entgrenzung, at 9 (citing Musil in 1922), 15–16
(breakdown of logic of ‘High Modern’, itself challenge of a new decisional
logic).

(43) Koskenniemi (2001), Gentle Civilizer of Nations, at 515 (vision of a single
space of ‘the international’ replaced by more fragmented and detailed
understanding of world).

(44) For an earlier assertion of the priority of practice, see Ch. 1, ‘Readings
of the State Tradition’; and more generally on such priority, Strayer (1970),
Medieval Origins of Modern State, at 9; Krawietz (1993), ‘Recht ohne Staat?’,
at 105 (primacy of practice of law, all theory built on previous practice);
Rynhold (2005), Two Models (Priority of Practice (PofP) over Priority of Theory
(PofT) in Jewish thought and law); Tully (1995), Strange Multiplicity, at 106
(understanding general term nothing more than ‘practical activity of being
able to use it’, citing Wittgenstein), 119 (crown negotiators with aboriginals
did not redescribe them in terms of ‘armchair European theorists’ but
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listened to them); Monahan (1994), From Personal Duties, at 53 (conciliarist
movement ‘paradigm of the notion that political theory develops in response
to political realities’); Kantorowicz (1957), King’s Two Bodies, at 301 (theory
following practice in notion of continuity of state); Peirce (1958), Selected
Writings, at 336 (‘[u]nfortunately practice generally precedes theory, and
it is the usual fate of mankind to get things done in some boggling way
first, and find out afterwards how they could have done them much more
easily and perfectly’); Jackson (1987), ‘Quasi-states, dual regimes’, at 520
(a constitutional tradition, citing Grotius, Burke, and Oakeshott, that theory
by and large the child and not parent of practice, contrasting Machiavelli,
Kant, and Marx); Jennings (1959), Law and Constitution, at 20 (‘theory, as
usual, followed upon fact’); Brierly (1963), Law of Nations, at 11 (notion of
sovereignty lies in history of modern state, while theory followed ‘in the
wake of the facts’); and for a recent trenchant critique of ‘ideal’ theoretical
writing, insisting on the need to constantly situate it ‘within the rest of
human life’, Geuss (2008), Philosophy and Real Politics, at 7, 9 (‘the way
social, economic, political, etc., institutions actually operate in some society
at some given time, and what really does move human beings to act in given
circumstances…There are no interesting “eternal questions” of political
philosophy’), 79 (qualifying Rawls’s philosophy as ‘nonrealist’, criteria
for choice as ‘an assumption’). For a reciprocal relationship, however,
Riesenberg (1970), Inalienability of Sovereignty, at 83 (‘incipient fact forms
theory which in turn acts back upon original reality’); and for an ‘operative
function’ of theory of natural law in state construction, see Ch. 6, ‘Common
Laws beyond Europe’ (citing Krieger).

(45) Kratochwil (1986), ‘Of Systems, Boundaries, and Territoriality’, at 27
(closure to universal moral claims); Nussbaum (1994), ‘Patriotism and
Cosmopolitanism’, at para. III.4 (acceptance of ‘morally arbitrary’ state
boundary prejudicial to argument to citizens that they should ‘join hands’
across barriers).

(46) Ratner (2011), ‘Between minimum and optimum world public order’,
at 201 (strong as ‘equal regard for all persons’, weak as implying both
general duties to world and special duties to family, compatriots); and
for similar ‘strict’ as opposed to ‘moderate’ cosmopolitanism, Kleingeld
and Brown (2006), ‘Cosmopolitanism’ (‘thick’ or ‘thin’ cosmopolitanism);
Held (2005), ‘Principles Cosmopolitan Order’, at 16. For further gradations,
Hollinger (2003), ‘New Cosmopolitans’, at 228 (vernacular, rooted, critical,
comparative, national, discrepant, situated, and even, as an apparent
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concession, ‘actually existing cosmopolitanism’); and see generally Caney
(2006), Justice Beyond Borders, at 3–5, with references.

(47) Hayden (2005), Cosmopolitan Global Politics, at 3.

(48) Hayden (2005), Cosmopolitan Global Politics, at 1 (‘focus on interests or
welfare of persons wherever they may reside rather than on the interest of
states’); Tan (2004), Justice without Borders, at 1 (liberals correspondingly
giving up their right to border restrictions, and ‘greater international
redistribution of resources’); van Hooft (2007), ‘Cosmopolitanism as Virtue’,
at 303 (‘national borders and national sovereignty are irrelevant to the
scope of its concerns’); Feldman (2007), ‘Cosmopolitan Law?’, at 1069–70
(for cosmopolitans, ‘legal duty does not ultimately derive from the state’);
Brock (2009), Global Justice, at 3 (‘every person has global stature…no
matter what her citizenship’); Fine (2007), Cosmopolitanism, at x (‘human
species…understood only if it is treated as a single subject’ though ‘forms of
difference respected’); Frost (2009), Global Ethics, passim.

(49) Keane (2003), Global Civil Society, though at 8 global civil society cannot
be found in ‘pure form’, an ‘unfinished product’. For the intellectual history,
Kleingeld and Brown (2006), ‘Cosmopolitanism’, listing Augustine, Cicero,
the Cynics, Dante, Erasmus, Grotius; for enlightenment philosophy, Kleingeld
(1999), ‘Six Varieties of Cosmopolitanism’; and for tracing even to early
classic period in Greece, tenth century BCE (Homer), Harris (1927), ‘Greek
Origins of Idea of Cosmopolitanism’, at 2.

(50) Rawls (1971), Theory of Justice, at 8 (‘[t]he significance of this special
case is obvious and needs no explanation’).

(51) Rawls (1993), Political Liberalism, at 12 (‘a considerable abstraction…
free from distracting details’). His subsequent Law of Peoples (1999) is only
marginally different from existing ‘internationality’ and, since it remains
state-centric, remains subject to the same criticisms. See, e.g., Buchanan
(2000), ‘Rawls’s Law of Peoples’, at 698 (Rawls’s ‘peoples’ simply groups
with their own states, need for ‘principles that track individuals across
borders’), 701 (Rawls depicting ‘vanished Westphalian world’).

(52) O’Neill (2000), Bounds of Justice, at 4 (‘strangely silent about the
predicaments of outsiders…harsh realities of exclusion’); Sen (1999), Reason
before Identity, at 29 (‘interpersonal sympathies…practical interactions
across borders’), 30 (‘conflicting demands arising from different identities…
This calls for reasoning—not for a mechanical formula’); Twining (2003),
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‘Province of Jurisprudence Re-examined’, at 30 (‘untenable position…when
no such isolated units exist’); Vertovec and Cohen (2003), Conceiving
Cosmopolitanism, at 93 (assumption of ‘idealized nation-state as the natural
form of society’).

(53) Pogge (1994), ‘Egalitarian Law of Peoples’, at 195, 198 (‘enormous
distributional significance’ of national borders, e.g. being born in USA or
Mexico); Brock (2009), Global Justice, at 46 (unconvincing reasons for
‘excluding principles of socio-economic equality’); Beitz (2000), ‘Rawls’s
Law of Peoples’, at 689 (no suggestion in Rawls that existing distribution of
resources unfair), 694 (no effective rebutting of ‘cosmopolitan principle of
international distributive justice’).

(54) For ‘resurgence’ of the idea, Tinnevelt (2012), ‘Federal world
government’, at 221 (though even restraining devices tend to ‘hierarchical
centralization’); Yuker (2011), Idea of World Government; Cabrera (2004),
Political Theory of Global Justice, at 2 (‘a democratic global government’
with ‘democratic supranational bodies’ as interim measure), and 90ff. (for
review of earlier proposals for world government, many world federation
proposals 1946–50); Keane (2003), Global Civil Society, at 94 (for advocates
of world government or ‘Weltbürgervereinigung’; Kleingeld and Brown
(2006), ‘Cosmopolitanism’ (citing A. Cloots 1755–94, for single world state,
la ‘république du genre humain’); Cheneval (2005), La cité des peoples,
at 17 (necessity of ‘positive and global structure of law’); Hayden (2005),
Cosmopolitan Global Politics, at 3 (global structure as consequence of
legal cosmopolitanism, grounded on ‘the equal legal rights and duties of
all individuals’); for world federalism, the World Federalist Movement at
#http://www.wfm.org/site/index.php#; and for notions of global democracy,
Archibugi (2008), Global Commonwealth; Held (1995), Democracy and Global
Order; Holden (2000), Global Democracy.

(55) Tsagourias (2007), Transnational Constitutionalism; Krisch (2010),
Beyond Constitutionalism; Somek (2009), ‘Transnational Constitutional
Law’, notably at 244 (‘a final outlet left for utopian hope’); Ackerman
(1997), ‘Rise of World Constitutionalism’; Peters (2009), ‘Merits of Global
Constitutionalism’; Dunoff and Trachtman (2009), Ruling the World;
Teubner (2004), ‘Societal Constitutionalism’ (criticizing existing efforts for
not generalizing traditional concept of constitution sufficiently); and for
‘constitutionalisation’ of the World Trade Organization, Di Fabio (1998), Das
Recht offener Staaten, at 99.
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(56) Teubner (2004), ‘Societal Constitutionalism’ at 7 (‘constitutionalism
without the state’).

(57) Berman (1995), ‘World Law’, though at 1617 new name required;
Berman (2005), ‘Conflicts of Laws Passé?’ at 43 (for ‘universal bodies of law’,
and ‘emerging common law of mankind’); and see Domingo (2010), New
Global Law.

(58) Allott (2001), Eunomia, at xlviii (‘a universalizing capitalist economy
requires a universalizing of legal systems’) and xxv (‘a legal system of all
legal systems’).

(59) Garcia (2005), ‘Globalization and Theory International Law’, at 10.

(60) Waldron (2012), ‘Partly Laws Common to All Mankind’, at 32, though for
the limited character of the original, Glenn (2007c), Common Laws, at 4–
5 (ius gentium simply variation of Roman law in face of foreign litigants, in
absence of knowledge of foreign law).

(61) Diogenes (2005), Lives of Eminent Philosophers, Book VI, para. 63 at 65.

(62) Kleingeld and Brown (2006), ‘Cosmopolitanism’, s. 1.1 (refusing
to agree to special service to Sinope); Kleingeld (2012), Kant and
Cosmopolitanism, at 2 (Diogenese and Cynics with ‘negative’ view of
cosmopolitanism, contrasted with Kant’s positive view); MacCulloch
(2009), Christianity, at 29–30 (Cynics those deliberately living ‘like dogs’,
committing basic and obscene acts in public, contempt for local and
conventional values); and for the historical ambiguity of the remark, Jones
(2006), ‘Cosmopolitanism’, at 567 (expression of positive duty or denial of
obligations). For Diogenes’s expression as ‘exclusive, not complementary’,
Höffe (2006), Kant’s Cosmopolitan Theory, at 24; though for Diogenes taking
up the nobler sentiment of Socrates, Harris (1927), ‘Greek Origins of Idea
of Cosmopolitanism’, at 8 (‘tradition of cosmopolitanism’, founder of Cynics
Antisthenes a follower of Socrates).

(63) Rousseau (1948), Émile, at 7; Dictionnaire (1762), 4th edn, under
‘cosmopolite’ (‘[c]elui qui n’adopte point de patrie. Un Cosmopolite n’est
pas un bon cityoyen’) (emphasis in original). By the 5th edn (Dictionnaire,
1798), however, the wind had turned and the entry had become ‘[c]itoyen
du monde. Il se dit de celui qui n’adopte point de patrie. Un Cosmopolite
regarde l’univers comme sa patrie’.
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(64) Garnett (2006), Marsilius of Padua, at 161 (though Dante and Marsilius
‘much closer’ than has been recognized); and for Dante, after putting forth
a theory of universal rule, eventually having ‘returned’ to modified Gelasian
position, Muldoon (1999), Empire and Order, at 87, 92 (for ‘playfulness’).

(65) Ullmann (1988), Law and Jurisdiction, at VII–16 (advice followed three
centuries later by Bodin).

(66) Generally Caney (2006), Justice Beyond Borders, at 13–15, 46–9; Tully
(1995), Strange multiplicity, at 186 (on the spread of constitutionalism with
its ‘policies of discontinuity and assimilation’, accompanying ‘ecological
imperialism and destruction’); Miller (1998), ‘Limits Cosmopolitan Justice’,
notably at 171 (‘comparative principles of justice operate only within
national boundaries’), 175 (rather than international tax regime a ‘more
dynamic approach that sought to create incentives for population stability
and economic development’) and 179 (nothing unjust about international
inequalities in which independent political communities pursue the aims
and purposes of their members, though weak cosmopolitanism must occupy
itself with failure to provide basic rights and care); and for vigorous defence
of national (US) sovereignty, Rabkin (2005), Law Without Nations?, notably
Ch. 7 (for highly critical perspectives on international human rights and
‘world law’). For the frightful prospect of a ‘Cosmopolis’, Zolo (1997),
Cosmopolis, at 9 (‘prolonged agony’ of UN), 53 (‘blind alleys’ of international
ethics), 152 (‘global civil society’ lacking all foundation, world government
‘a despotic and totalitarian Leviathan’), 154 (rather need for ‘intercultural
communication’).

(67) Krawietz (1993), ‘Recht ohne Staat?’, at 91 (for absence of all imaginable
conditions for world state); Feldman (2007), ‘Cosmopolitan Law?’, at 1029
(decline of world state idea since century ago, today ‘almost unheard of
in serious circles’ notwithstanding ‘Michigan Militia and their paranoid
brethren’); Currie (1959), ‘Notes on Methods’ at 173 (‘not by establishing
a single government; even if such a thing were remotely thinkable as a
practical possibility…The attainment of uniformity of laws among diverse
states is, to put it mildly, a long-range undertaking’).

(68) Toulmin (1990), Cosmopolis, at 67 (recalling renaissance notion of right
conduct as ‘natural’, contrasting Augustinian emphasis on human failure as
justification for order).

(69) Toulmin (1990), Cosmopolis, at 185 (national ‘systems’ now unfruitful
and dysfunctional), 195 (‘anachronistic forms of unqualified sovereignty’).
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(70) Toulmin (1990), Cosmopolis, at 194 (contrasting ‘Newtonian’ view
encouraging hierarchy and rigidity) and 183 (need for ‘elbow room’ to ensure
‘diversity and adaptability’).

(71) Feldman (2007), ‘Cosmopolitan Law?’, at 1032 (which would ‘steer away’
from the universalist cosmopolitanism).

(72) Appiah (2005), Ethics of Identity, at 213.

(73) Perju (2010), ‘Cosmopolitanism and constitutional self-government’, at
327.

(74) R. J. Evans thus writes of Cosmopolitan Islanders (2009) (on showing
greater interest in histories of countries other than their own, though this
in itself would not be incompatible with nationalist historiography); and
see Jasanoff (2006), Edge of Empire, at 101 (on ‘cosmopolitan Lucknow’
of the 1780s); Kumm (2010), ‘How does European Law Fit?’, at 125 (for
‘cosmopolitan constitutionalism’).

(75) Appiah (2006), Cosmopolitanism, at xix, 163 (cosmopolitanism that
‘prizes a variety of political arrangements’, global state would imply too
much power, unresponsiveness to local needs), and 77 (for ‘practices and
not principles are what enable us to live together in peace’).

(76) Appiah (2006), Cosmopolitanism, at 40 (positivism overstating power
of reason in justification of belief) and 36–8 (on difficulty of arguing against
witchcraft other than by invoking authority, not recognized by Asante
believers in witchcraft).

(77) Brandom (1994), Making it Explicit, at 4 (‘each kind of “we”-saying
defines a different community, and we find ourselves in many communities’).

(78) Held (2005), ‘Principles Cosmopolitan Order’, at 16 (does not deny a
‘world of diverse values and identities’); and Held (2010), Cosmopolitanism,
at 16 (while volume ‘aims at being universal, it tries to address cultural and
political specificity’, a ‘layered cosmopolitan approach’).

(79) Habermas (2001), Postnational Constellation, at 104 (‘world domestic
policy without a world government’—‘Weltinnenpolitik ohne Weltregierung’).

(80) Sen (2009), Idea of Justice, at 5 (contrasting ‘perfect justice’ of Rawls),
263 (wishing ‘good luck’ to ‘builders of a transcendentally just set of
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institutions for the whole world’), and 401 (for ‘immaculate’ identification of
just society).

(81) Benhabib (2006), Another Cosmopolitanism, at 20 (‘norms that ought to
govern the relations among individuals in a global civil society’).

(82) Twining (2007), ‘General Jurisprudence’, at 3 (a ‘General Jurisprudence’
as to which see his General Jurisprudence (2009)).

(83) Waldron (2006), ‘Cosmopolitan Norms’, in Benhabib (2006), Another
Cosmopolitanism, at 97.

(84) Rosenfeld (2008), ‘Rethinking constitutional ordering’, at 423 (would
‘actually abhor’ a legal vacuum).

(85) Lindahl (2010), ‘A-Legality’, at 55 (permeability of border meaning
‘amenable to transformation’), recalling the impossibility of closure to
external texture suggesting different forms of closure, as to which see Ch. 1,
‘The State as Tradition’.

(86) Kant (1996), Metaphysics of Morals, para. 62 (translated by Gregor as
‘having to do with rights’).

(87) Kant (1996), Metaphysics of Morals, para. 62; and see Kant (2005),
Perpetual Peace, Section II, Third Definitive Article (‘to be treated without
hostility’ host may ‘send him away again if this can be done without causing
his death’). As a ‘droit de visite’, Teló (2005), L’État et l’Europe, at 58.

(88) Kant (2005), Perpetual Peace, Section II, Second Definitive Article;
Petermann (2001), ‘Kant, précurseur de la mondialisation’, at 171; for
‘league of nations’, Kleingeld and Brown (2006), ‘Cosmopolitanism’ (‘much
weaker form of international order’); and generally Bohman and Lutz-
Bachman (1997), Perpetual Peace.

(89) Eleftheriadis (2003), ‘Cosmopolitan Law’, at 244, (‘something quite
limited’), 245 (‘without abolishing the distinction between citizens and non-
citizens’).

(90) Höffe (2006), Kant’s Cosmopolitan Theory, at 194 (‘arrogation’ by
world authority violative of state’s right to self-determination); Jones
(2006), ‘Cosmopolitanism’, at 569 (Kant, Rawls, theorists, seeing world
state as either ‘global despotism or the backdrop for unending civil wars’);
Haakonssen (2006), ‘German natural law’, at 290 (no world state given
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impossibility of enforcement; ‘cosmopolitan right must be voluntary’);
Hayden (2005), Cosmopolitan Global Politics, at 21; though for Kant’s league
as a prelude to a ‘state of states’, even in his own thinking, Kleingeld (2004),
‘Approaching Perpetual Peace’, notably at 306 (for voluntary league even as
‘decidedly unKantian move’); Kleingeld (2012), Kant and Cosmopolitanism,
Ch. 2, notably at 46–7 (Kant’s earlier 1780s writing advocating world
state), 50–1 (league as initiating departure from state of nature); and Lutz-
Bachmann (1997), ‘Kant’s Idea of Peace’ at 60 (league ‘inconsistent with
Kant’s own assumptions and therefore proves to be untenable’).

(91) See Ch. 10, ‘Citizenship and Mobility’.

(92) Muthu (2006), ‘Justice and Foreigners’, at 450 (at same time securing a
‘space for nations and groups to pursue distinct ways of life’).

(93) O’Donovan (2003), ‘Christianity and Territorial Right’, at 135 (living
in ‘consciously insulated’ community defiance of ‘the horizon of universal
humanity’); Ruston (2004), Human Rights, at 91 (‘so long as no harm is done
to the inhabitants’).

(94) Kant (1996), Metaphysics of Morals, para. 53; and as ‘unquestionable
entities’, Simons (2003), ‘Emergence of Idea of Individualized State’, at 319
(though not final end of humanity’s moral progress). For the long, previous,
development of the idea, see Ch. 4, ‘The state as body, crown, or corporate
person’.

(95) See Ch. 8, ‘Public international law’.

(96) For this optimistic reading, Walters (2004), ‘Common Law Constitution
and Legal Cosmopolitanism’, at 441 (‘where old ius gentium once was’). Yet
the old ius gentium had content of significance, and potential application,
where it was heeded. The word ‘international’, of course was still a century
away, a creation of Bentham, as noted in Ch. 8, ‘Internationality and Empire’.

(97) For Kant’s position as ‘extraordinarily unsettled, sometimes leading to
inconsistencies even within a single passage’, Pogge (2006), ‘Kant’s Theory
of Justice’, at 62.

(98) Ohmae (1995), End of the Nation State, notably at 79 (‘these political
aggregations no longer make compelling sense as discrete, meaningful
units on an up-to-date map of economic activity’); Ghéhenno (1995), End of
the Nation-State; Bartelson (2001), Critique of the State, at 1 (‘widespread
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conviction that the sovereign state is unlikely to remain the main source
of political authority in the future.…will eventually enjoy a fate similar
to that of the tribe, the city republic and the empire’); Tierney (2004),
Constitutional Law and National Pluralism, at 84 (‘theoretical deconstructions
of established notions of statal authority’); yet for persistence of previous
forms of closure (here the contemporary state), see Ch. 3, ‘Persistence of
Elements of Closure’; and see Schmitter (1996), ‘If Nation-State were to
Wither Away’, at 212 (for ‘law of conservation of political energy’, postulating
that ‘nothing ever disappears…until its replacement has already been
discovered and is functioning effectively’); Genschel (2005), ‘Globalization
and transformation of tax state’, at 67 (that ten to fifteen years ago
fashionable to question survival of state, now many doubting whether
globalization of any consequence).

(99) See Ch. 5, ‘Fragmentation, failure, and violence’; and see Shapiro and
Brilmayer (1999), Global Justice, at 1 (‘centrifugal forces at work’).

(100) Risse (2012), On Global Justice, at 2 (though enquiry into state only
from a ‘global’ perspective).

(101) For networks or ‘réseaux’, Ost and Van de Kerchove (2002),
De la pyramide au réseau?; Sørensen (2006), ‘Transformation of
State’, at 235 (state as ‘polymorphous entity, diffused into complex
networks’); Hamann and Ruiz Fabri (2008), ‘Transnational networks and
constitutionalism’; and as a ‘finely spun web’, Baldus (1997), ‘Zur Relevanz
des Souveränitätsproblems’, at 388 (on ‘dependent relations’); and generally
Castells (2000), Information Age, 2nd edn, vol. I, Rise of Network Society,
notably at 500 (networks as ‘new social morphology of our societies’). For
‘information society’, Chevallier (1999), L’État, at 103 (state traversed
by flows (‘flux’) of all types; and for ‘infostructures’, Koopmans (2003),
Courts, at 254 (‘legal infrastructure of the flows of information’). Chevallier
also writes of the state no longer as ‘arborescent tree’ but as ‘rhizome’ (or
horizontal root system): Chevallier (2004a), L’État post-moderne, at 74.

(102) Picq (1995b), L’État en France, at 30 (on a ‘nation open to the world’,
for the promotion of national interests).

(103) See notably O’Neill (2000), Bounds of Justice, at 202 (moral
cosmopolitanism not pointing ‘to a stateless world, but to forms of
institutional cosmopolitanism in which further boundaries become porous
in further ways’); Kumm (2009), ‘Cosmopolitan Turn in Constitutionalism’,
at 314 (‘the cosmopolitan paradigm of constitutionalism does not denigrate
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patriotic commitments to the nation and national self-government’);
Benyekhlef (2008), Une possible histoire de la norme, at 643 (in
cosmopolitan context, state simply loses its political and normative
monopoly).

(104) For negative reaction to states, see Ch. 4, ‘Codes’, Ch. 7, ‘France
and the world’; and for states no longer ‘ontologically privileged’, Held
(2009), ‘Restructuring Global Governance’, at 535, and 541 (no longer as
‘sole centres of legitimate power’); O’Neill (2000), Bounds of Justice, at 6
(states as institutions ‘whose justice can, and often should, be queried’).
For decades passing in France, moreover, before the French Civil Code
was accepted as the exclusive source of civil law by the Court of cassation,
Carbonnier (1982), ‘Usus hodiernus pandectarum’ at 109–10.

(105) Aman (1998), ‘Globalizing State’, notably at 850 (for globalization
exerting a ‘downward pull’, providing incentives for local forms of authority,
or decentralization of power).

(106) See generally Clough and Cole (1952), Economic History of Europe,
at 391 (subsidizing industry, development of multiple transport networks,
provision of financial services, encouraging production of raw materials,
ensuring supply of labour).

(107) See Ch. 4, ‘The state as body, crown, or corporate person’. ICANN,
the Internet Corporation for Assigned Names and Numbers, is a non-profit
corporation under California state law.

(108) The Economist, 28 June 2008, at 67 (for attempts to control blogging
in China, Saudi Arabia, Malaysia, Egypt, and Singapore, with protest by
Global Voice Online). For China’s blocking and filtering technology, Lee
and Liu (2012), ‘Forbidden City Enclosed by Great Firewall’ (outlining
control facilitated by a centralized hardware infrastructure and limited
number of state-licensed access providers); Zheng (2008), Technological
Empowerment, a 57–63 (for complex administrative structure).

(109) Eberhard (2006), Le droit au miroir des cultures, at 142 (‘courroies de
transmission’).

(110) For regional and priority trade agreements now numbering in the
hundreds, most created since 1990, Duina (2006), Social Construction Free
Trade, at 3 (sixty-eight Regional Trade Agreements to 1994, a further one
hundred from 1995 to 2001); Estevadeordal and Suominen (2009), Sovereign
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Remedy, at 4 (over 200 Priority Trade Agreements registered with WTO by
2007, many more unregistered). All of these represented institutionalization
of Rosecrance’s notion of the ‘trading state’, one necessarily dependent
on others for products it is incapable of producing itself: see this chapter,
‘Hierarchy’. The ‘import substitution’ economy is no more.

(111) For their growth, see this chapter, ‘Hierarchy’.

(112) Caney (2007), ‘Cosmopolitanism, Democracy’, at 52–6 (on increased
power of international organizations).

(113) Singh (2005), Questioning Globalization, at 170 (transnational capital
requiring state support and structuring), 174 (World Bank and IMF controlled
by handful of states); Gelber (1997), Sovereignty Through Independence,
at 231 (transnational organizations having national structures as the ‘only
legitimate and politically defensible bases of their own authority’).

(114) See generally Anthony et al, Global Administrative Law (2011).

(115) Commission on Global Governance (1995), Global Neighbourhood, at 4
(governance as ‘sum of many ways individuals and institutions, public and
private, manage their common affairs’).

(116) This may occur for state-building purposes, through abolition of what
have come to be seen as ‘internal’ customs duties; see, for France and the
UK, Clough and Cole (1952), Economic History of Europe, at 391.

(117) For national innovation through international cooperation, Beck and
Lau (2004), Entgrenzung, at 392; and intended domestic reform through
the manner and form of implementing transnational norms, Di Fabio (1998),
Das Recht offener Staaten, at 82 (even though action not autonomous);
Gelber (1997), Sovereignty Through Independence, passim (for international
industrial and technology policy pursued for national purposes).

(118) Beck and Lau (2004), Entgrenzung, at 388, for negotiating
potential (‘Handlungskapazitate’) and 390, for adjustment space
(‘Anpassungsreserven’); Friedman (1996), ‘Borders’, at 89 (backlash in
attempting to create new borders, impassable frontiers, legal fortresses).

(119) Genschel (2005), ‘Globalization and transformation of tax state’, at 53
(globalization not visibly undermining tax revenue, no perceptible drop in tax
levels of OECD countries) and 68 (no substitute for the state as taxing unit,
in EU Euro-tax a ‘non-starter’); and see Osterhammel and Petersson (2005),
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Globalization, at 148 (no western country has succeeded in drastically
reducing portion of national income administered and distributed by state);
Singh (2005), Questioning Globalization, at 168 (for state spending not
declining, even increasing, in ‘most highly integrated countries’).

(120) Sørensen (2004), Transformation of the State, at 109 (military
and security issues); Zürn and Leibfried (2005), ‘Reconfiguring national
constellation’, at 18 (though measures of international coordination,
‘national sovereignty’ not in question), 19 (territorial state ‘relatively
intact’ with respect to use of force); Cooper (2005), Breaking of Nations,
at 50 (‘postmodern state’ defining itself by security policy and risking
‘transparency rather than armed force’).

(121) Di Fabio (1998), Das Recht offener Staaten, at 91 (‘a true Leviathan’)
and 92 (though ‘defensive and bordered’).

(122) Laporta (2005), ‘Globalization and Rule of Law’, at 127 (‘Meum and
Tuum’).

(123) Cooper (2005), Breaking of Nations, at 32 (‘firmly wedded to the
territorial state’, reason why ‘traditional states’ will remain fundamental unit
of international relations).

(124) Saladin (1995), Wozu noch Staaten? (environment, currency, traffic
and energy, space planning, health, technical development, social security,
economic promotion, integration).

(125) Yeatman (2004), ‘Idea of the constitutional state’, at 84, 87 (as result
of ‘global society’); Ikenberry (2003), ‘What States Can Do Now’, at 351 (‘no
rival political formations’ with ‘full multidimensional capacities of state’).

(126) Sen (2000), Development as Freedom.

(127) For this argument, Cohen (2006), Globalization and Its Enemies, notably
at 2, 5, 35–6 (colonial powers all experiencing slower economic growth than
non-colonial powers, though argument expressed in terms of exploitation of
countries and not in terms of exploitation of individuals).

(128) Di Fabio (1998), Das Recht offener Staaten, at 2 (passage to a
world of globalized economy and cosmopolitan elites removes from the
territorial nation-state the base (‘Boden’) of its existence, territorial closure
—‘territoriale Abgeschlossenheit’), 5 (from territorially closed state to state
that is only territorially ‘located’—‘radizierten’); Hobe (1998), Der offene
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Verfassungsstaat, notably Part I (for nineteenth- and twentieth-century
‘Staatslehre’ falling behind actual level of international cooperation, though
at 58 exceptions of von Stein, Bluntschli), Part III on areas of international
cooperation; Ladeur (2004b), ‘Globalization and Public Governance’, at
15 (‘a political form in its own right’); Wahl, (2003), ‘Der offene Staat’, at
1147 (on openness rooted in Art. 24 of the German Constitution authorizing
transfer of sovereignty to international and regional authorities), 1148–
9 (comparable other texts in Europe, absence in USA, Russia, China). The
language of openness is used in Germany as a specific contrast to notions
of formal closure in the nineteenth century; see Krüger (1966), Allgemeine
Staatslehre, at 87 (‘territorium clausum’), though Hobe is explicit that there
are different ‘levels of intensity’ of national opening: Hobe (1998), Der offene
Verfassungsstaat, at 179.

(129) Compare Ghéhenno’s emphasis on the number of points of opening or
articulation: Ghéhenno (1995), End of the Nation-State, at 73. The notion of
an ‘open system’ is also an overstatement, since a conceptual system can
retain its integrity only if it engages in controlled measures of openness.

(130) Chevallier (2004a), L’État post-moderne, at 9 (using ‘transformation’);
Sørensen (2006), ‘Transformation of State’, at 191 (contrasting
‘transformation’ view with those of a retreat of the state or a ‘state-centric’
view); and see the ‘sociological view of the state’: Di Fabio (1998), Das Recht
offener Staaten, at 112 (losing its unity, can no longer be understood simply
as legal person, need for new juridical perspective); Poggi (1990), The State,
at 183 (state becoming more complex, no longer strictly controlled by the
centre).

(131) Sørensen (2004), Transformation of the State, at 6 (‘state
transformation’ as ‘open analytical position’), 191 (both retreat and
strengthening according to the area); Zürn and Leibfried (2005),
‘Reconfiguring the national constellation’, at 17 (not a single transformation
but ‘a plurality of divergent changes…transformations in the plural’); Weiss
(1998), Myth of the Powerless State, at 4 (difficult to speak of state capacity
in general, must ask, capacity for what).

(132) Gotlieb (2006), Washington Diaries, at 132 (‘in this decentralized town,
no one seems to know where the authority really lies’).

(133) Di Fabio (1998), Das Recht offener Staaten, at 35.
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(134) Slaughter (2004), New World Order, at 12ff. (on ‘the disaggregated
state’) and 41 (on ‘transgovernmentalism’); and see in the last century
Keohane and Nye (1989), Power and Interdependence, at 24 (for ‘complex
interdependence’, multiple channels ‘transgovernmental’ and not simply
interstate).

(135) Slaughter (2004), New World Order, at 62, and see at 145 (for a
corresponding process of international organizations aiming to ‘harness’ the
coercive power of national officials) and 266 (for notion of ‘disaggregated
sovereignty’).

(136) See Ch. 11, ‘The Cosmopolitan Turn in Constitutional Sources’.

(137) See Ch. 8, ‘Internationality and Empire’; and for Jean Monnet
deliberately keeping foreign ministries (‘with their natural interest in the
sanctity of borders and the preservation of sovereignty’) away from the
creation of the European Communities, Cooper (2005), Breaking of Nations,
at 142.

(138) Tourard (2000), L’internationalisation, at 100 (for ‘diffusion
horizontale’), 164 (power distributed amongst different authorities).

(139) For explicit recognition also in Germany, Di Fabio (1998), Das Recht
offener Staaten, at 94 (loss of coherence of state), 105 (horizontal contacts
of executive, decline of parliamentary importance).
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