
RIPOCA
Photo: C

olourbox.con

Jackie Dugard

SOUTH AFRICA
Review of Rights Discourse

Research Notes 9-2011



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
Copyright: The author(s)  
Ripoca Research Notes is a series of background studies undertaken by authors and team members of the research 
project Human Rights, Power, and Civic Action (RIPOCA). The project runs from 2008-2012 and is funded by the 
Norwegian Research Council (project no. 185965/S50). Research application partners: University of Oslo, 
University of Leeds and Harvard University. 
 
The main research output of the Ripoca Project is Human Rights, Power and Civic Action: 
Comparative Analyses of Struggles for Rights in Developing Societies edited by Bård A. Andreassen and Gordon 
Crawford and published by Routledge (Spring 2012). 
 
Project coordinators: Bård A. Andreassen and Gordon Crawford 
 
Research Notes are available on the Project’s website:  
 http://www.jus.uio.no/smr/english/research/projects/ripoca/index.html 
 
Any views expressed in this document are those of the author(s), and do not necessarily represent those of the 
partner institutions.  



  

 
 
 
 
 
 
 
 
 
 
 
 
 

 

SOUTH AFRICA                                                 
 
Review of Rights Discourse  
 
 
 
Jackie Dugard 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
HUMAN RIGHTS, POWER AND CIVIC ACTION IN DEVELOPING SOCIETIES: COMPARATIVE ANALYSES (RIPOCA)  
Funded by Norwegian Research Council, Poverty and Peace Research Programme, Grant no.: 
185965/S50



 

 
 



  

1 
 

South African Human Rights Discourse 
Jackie Dugard: Jackie@seri-sa.org1 

 
 
1. FRAMEWORK OF LEGAL RIGHTS/ HUMAN RIGHTS IN PRINCIPLE 
 
1.1 Outline of formal protection of human rights  
 
Status of South Africa’s ratification of major international human rights treaties  
 
Treaty Ratification2  
International Covenant on Civil and Political Rights (ICCPR) 10 Dec 1998 

• OPT  28 Aug 2002 
• OPT2 (death penalty) 28 Aug 2002 

International Covenant on Economic, Social & Cultural Rights (ICESCR) - 
• OPT (art 10) - 
• OPT (art 11) - 

Convention on the Elimination of All Forms of Racial Discrimination (CERD) 10 Dec 1998 
Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW) 15 Dec 1995 

• OPT 18 Oct 2005 
Convention Against Torture, and Other Cruel, Inhuman or Degrading Treatment or 
Punishment (CAT) 

10 Dec 1998 

• OPT - 
Convention on the Rights of the Child (CRC) 16 June 

1995 
• OPT (armed conflict) 24 Sept 

2009 
• OPT2 (sale, prostitution & pornography) 30 June 

2003 
International Convention on the Protection of the Rights of All Migrant Workers and 
Their Families (CRMW) 

- 

Convention on the Rights of Persons with Disabilities (CRPD) 30 Nov 2007 
• OPT 30 Nov 2007 

International Convention for the Protection of All Persons from Enforced Disappearances 
(Disappearances) 

- 

 
Reporting on international instruments 
 
ICCPR: Initial report due to Human Rights Committee in 2000, periodic reports due in March 

2005 and March 2010. None has been submitted. 
 
CERD: Initial report due to Committee on the Elimination of Racial Discrimination in January 

2000 – this was not submitted. The subsequent first two periodic reports were due in 

                                                           
1 Jackie Dugard is the executive director of the Socio-Economic Rights Institute of South Africa (SERI) and is a visiting senior 
fellow at the School of Law at the University of the Witwatersrand, South Africa. 
2 Includes accession. 
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January 2002 and January 2004 respectively – these were consolidated into one report, 
which was submitted late, in December 2004 (along with two shadow reports). An 
additional report was requested for submission in August 2007, which was not 
submitted. The consolidated fourth, fifth and sixth periodic reports were due in January 
2010, but have not yet been submitted.  

 
CEDAW: The initial report was due to the Committee on the Elimination of Discrimination against 

Women in January 1997 and was submitted in February 1998 (along with two shadow 
reports). The second and third period reports that were due in January 2001 and 
January 2005 respectively were not submitted, but were consolidated in a fourth report 
which was due in January 2009 but was only submitted in July 2009 (along with five 
shadow reports). 

 
CAT: The first report was due to Committee Against Torture in January 2000 and was 

submitted late, in June 2005 (along with six shadow reports). An additional report was 
requested by the Committee for November 2007, but this was not submitted. 

 
CRC The initial report was due to the Committee on the Rights of the Child in July 1997 and 

was submitted in December 1997 (along with one shadow report). The second and third 
periodic reports were due in July 2002 and July 2007 respectively. These have not been 
submitted. South Africa has also not submitted its initial report on the OP (sale, 
prostitution and pornography), which was due in July 2005. The first report of the OP 
(armed conflict) is only due in October 2011. 

 
CRPD: The initial report for the Committee on the Rights of Persons with Disabilities was due in 

May 2010 – no report was submitted.  
 
Status of South Africa’s ratification of major regional human rights treaties 
 
Treaty Ratification3  
African Charter on Human and People’s Rights (ACHPR) 9 July 1996 

• Protocol on the Rights of Women in Africa (African Women’s Protocol) 17 Dec 2004 
African Charter on the Rights and Welfare of the Child (ACRWC) 7 Jan 2000 
 
Reporting on regional instruments 
 
ACHPR & African Women’s Protocol: The initial report was due to the African Commission on Human 

and People’s Rights in October 1998 and was submitted on 
time. However, the second, third and fourth reports, which 
were due in October 2000, October 2002 and October 2004 
respectively, were submitted late as a consolidated report in 
May 2005 (along with one shadow report). The fifth and sixth 
periodic reports were due in October 2006 and October 2008 
respectively. These are being submitted as a consolidated 
report with the seventh periodic report which was due in 
October 2010 and is currently being drafted.  

                                                           
3 Includes accession. 
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ACRWC: The initial report was due to the African Committee of Experts 

on the Rights and Welfare of the Child in January 2002 and has 
not yet been submitted. 

 
Other reporting mechanisms 
 
Universal Periodic Review (UPR): South Africa was drawn for review in the first UPR round, with a 

report due in January 2008. This was submitted in April 2008. 
The second review is due in January 2012. 

 
African Peer Review Mechanism (APRM): South Africa acceded to the APRM in March 2004. The 

initial report was due in September 2005, but was 
submitted in June 2006.  

 
For a good overview of the responses of monitoring bodies including concluding observations and 
recommendations, see: Lilian Chenwi (September 2010) “South Africa: State of State Reporting Under 
International Human Rights Law”, Community Law Centre (CLC) Research Paper presented at the 
seminar on Promoting Constitutional Rights through International Human Rights Law, held in Cape Town 
on 22 September 2010. 
 
From this section, it is apparent that in South Africa, paper commitments do not translate into practice 
e.g. low compliance with reporting requirements. This is echoed in the current human rights reality, as 
detailed below. 
 
1.2 Range of rights codified in domestic law 
 
The Constitution of the Republic of South Africa Act 108 of 1996 includes a bill of rights (Chapter 2), 
enshrining:  
 

• Civil and political rights 
o Equality (s 9) 
o Dignity (s 10) 
o Life (s 11) 
o Freedom and security of the person (s 12) 
o Freedom from slavery (s 13) 
o Privacy (s 14) 
o Freedom of Religion (s 15) 
o Freedom of Expression (s 16) 
o Freedom of Assembly (s 17) 
o Freedom of Association (s 18) 
o Political Rights (s 19) 
o Citizenship (s 20) 
o Freedom of Movement (s 21) 
o Access to Information (s 32) 
o Just Administrative Action (s 33) 
o Access to Courts (s 34) 
o Criminal Justice-related Rights (s 35) 
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• Work-related rights: 

o Freedom of Trade (s 22) 
o Labour Relations (s 23) 

 
• Environmental Rights (s 24) 

 
• Property Rights (s 25) 

 
• Socio-economic rights: 

o Housing (s 26) 
o Healthcare, food, water and social security (s 27) 
o Education (s 29) 

 
• Children’s Rights (s 28) 

 
• Language and Cultural Rights (ss 30 and 31) 

 
1.3 Historical overview of evolution of rights protections 
 
South Africa’s human rights frameworks and protections are directly related to the anti-apartheid 
struggle, which was substantively framed as a human rights-based struggle. This was starkly contrasted 
in the apartheid era, to an almost complete absence of human rights standards under a system of 
racially-dominated parliamentary supremacy.4 The human rights-based trajectory was confirmed by the 
signing of major international treaties while there was still a transitional Government of National Unity 
in the run up to the democratically-held elections of 27 April 1994 (CEDAW, CAT and CRC were signed on 
29 January 1993). Others were signed shortly after the historic April 1994 elections (ICCPR, ICESCR and 
CERD were signed on 3 October 1994; and the ACHPR was signed and ratified on 9 July 1996). Also 
evidence of the rights-based paradigm, the law reform process between 1994 and 2000 was dominated 
by the redrafting of legislation and policy in a rights-friendly manner and, specifically, to incorporate a 
transformative objective.  
 
Thus, human rights, whether international, regional or domestic formed part of the formal transition 
from apartheid to the post-apartheid era. The evolution of human rights within the post-apartheid order 
is elaborated on in section 2 below. 
 
1.4 Areas that remain unprotected in law 
 
South African human rights standards in law (as opposed to practice) are relatively comprehensive. 
Formal exclusions include citizenship and political rights, which are restricted to South African citizens. It 
is as yet unclear the extent to which socio-economic rights (ostensibly guaranteed to “everyone”) apply 
to undocumented migrants.5  

                                                           
4 See for example John Dugard (1978) Human Rights and the South African Legal Order (Princeton: Princeton University Press). 
5 In the only Constitutional Court case to date to consider the obligations on the state regarding socio-economic rights of non-
citizens – Khosa and Others v Minister of Social Development and Others; Mahlaule and Others v Minister of Social Development 
and Others 2004 (6) SA 505 (CC) – the Court ruled that permanent residents should be included in social security benefits, but 
stopped short at deciding that such benefits should extend to all residents. 
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One clear area that remains unprotected in law is that torture by police officers, which remains 
widespread, is not yet a recognised statutory offence, although this is likely to change if the Combating 
Torture Bill is passed.  
 
Another area that is unclear is the right to work, which was not inserted as a specific right in the 
Constitution. Section 22 guarantees everyone’s right to choose a trade, occupation or profession. And 
section 23 provides for fair labour practices such as the right to join a trade union and strike. Beyond 
this, there is an Employment Equity Act 55 of 1998 (Employment Equity Act), a Basic Conditions of 
Employment Act 75 of 1997 (Basic Conditions of Employment Act), as well as a Labour Relations Act 66 
of 1995 (Labour Relations Act). But there is no right of employment per se. In the context of 
unemployment rates of around 40%, the main trade union federation, Congress of South African Trade 
Unions (COSATU), has campaigned for an explicit right to work. 
 
1.5 Non-judicial mechanisms for complaints 
 
In terms of chapter 9 of the Constitution, South Africa has a range of public – though functionally 
independent – institutions established to “strengthen constitutional democracy”6: 

• The Public Protector 
• The South African Human Rights Commission 
• The Commission for the Promotion and Protection of the Rights of Cultural, Religious and 

Linguistic Communities 
• The Commission for Gender Equality 

 
Generally speaking, these institutions have not lived up to their promise. They have been criticised for 
being inactive/toothless (Public Protector), dominated by in-fighting (Gender Commission), 
compromised by political considerations (Human Rights Commission) or have hardly been heard from at 
all (Commission for the Promotion and Protection of the Commission for the Promotion and Protection 
of the Rights of Cultural, Religious and Linguistic Communities). So much so, that during 2006 there was 
a parliamentary review of the chapter nine institutions and talk of combining the Commissions into one 
Commission, but this move appears to have been shelved for the moment.7  
 
Finally, as part of the negotiated settlement, South Africa embarked on a Truth and Reconciliation 
Commission (TRC) process, which was managed by the Government of National Unity. It was based on 
the Promotion of National Unity and Reconciliation Act 34 of 1995. It pursued its mandate through three 
committees: the Amnesty Committee, the Reconciliation and Rehabilitation Committee (R&R) and the 
Human Rights Violations Committee (HRV). On the basis of hearings and research, the TRC produced a 
report in 2003. While the TRC has been praised internationally as an appropriate model of transitional 
justice, it has been criticised at home for failing to advance either truth or reconciliation. There is not the 
space here to delve into the impact of the TRC, but generally, the following criticisms have been levelled 
at the TRC process: 

• Failure of the government to prosecute perpetrators who did not apply for amnesty (obviously 
this criticism is more of the government than the TRC itself, though it has been suggested that 
this problem should have been foreseen); 

                                                           
6 S 181(1) of the Constitution. 
7 What happened to the review? 
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• Unequal playing field – because the apartheid forces had more information and intelligence-
gathering capacity than the ANC, they were able to mount much more evidence against ANC 
perpetrators (for example, Winnie Mandela) than the ANC was able to mount against the 
security forces. This lead to the impression that apartheid had been something of a legitimate 
fight against renegade ANC forces, with the impact that many whites felt exonerated rather 
than humbled. 

• There is not much evidence of reconciliation between whites and blacks in South Africa, in fact it 
has been suggested that the TRC process actually exacerbated race relations, without promoting 
the kind of soul-searching and apologies expected from whites.8 

 
In general, if it was hoped that the TRC might contribute to a safer, more secure society, it has failed 
tragically in that South Africa is one of the most violent and unequal (insecure) societies in the world.   
 
1.6 Legislation governing NGOs 
 
NGOs are free to operate without formal interference from the state and are able to register for non-
profit status relatively easily. The bigger difficulty is the funding environment. International funding is 
becoming harder to secure, not least as many erstwhile donors have either transferred funding to the 
government post-1994, or are constrained in the context of the global economic recession. South Africa 
has neither developed much of a domestic philanthropy sector, nor is there much of a culture of 
individual charitable contributions.  
 
In terms of regulatory legislation, there are three main kinds of NGO vehicles for Non Profit 
Organisations (NPOs) in South Africa: voluntary associations, Trusts and Section 21 Companies. They are 
governed by the Non-Profit Organisations Act 71 of 1997. All three kinds of NPOs can register with the 
Department of Social Development as an NPO. In addition, Trusts MUST register with the Master of the 
Supreme Court under the Trust Property Control Act 57 of 1988; and Section 21 Companies must 
register with the Registrar of Companies under the Companies Act 61 of 1973.  
 
Guidelines for the establishment and registration of NPOs have been produced by the Legal Resources 
Centre: http://www.etu.org.za/toolbox/docs/building/lrc.html 
 
2. EVOLUTION OF HR DISCOURSES AND PRACTICES (1994-2010) 
 
2.1 Historical overview of the period 
 
Prior to the democratic transition in 1994, there was very little scope for human rights in the South 
African legal order. There was no bill of rights, very little power of review with almost complete 
parliamentary sovereignty, an explicitly racist legislative framework, and an overwhelmingly repressive 
state apparatus. Nevertheless, there were a few human rights-based organisations, which attempted to 
find what limited space existed to advance human rights within the authoritarian apartheid regime. 
These included the Blacksash, Institute for a Democratic Alternative in South Africa (IDASA), People 
Opposing Women’s Abuse (POWA) and Earthlife Africa, and litigating NGOs such as the Centre for 
Applied Legal Studies (CALS) at the University of the Witwatersrand, Legal Resources Centre (LRC) and 
Lawyers for Human Rights (LHR). Some specialist NGOs such as the Community Law Centre (CLC) at the 

                                                           
8 To my knowledge, only two prominent whites have ever publicly apologised for apartheid: Adriaan Vlok and Riaan Malan. 
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University of the Western Cape were established in the dying days of apartheid as forward-looking 
advancers and protectors of human rights.   
 
Phase 1 (1994-2000): bringing rights in 
 
The period between 1994 and 2000 was a period of legal reform, with human rights in the ascendancy. 
In a deliberate break from the apartheid past, the Constitution was consciously moulded in a human 
rights paradigm, based on the values of “human dignity, the achievement of equality and the 
advancement of human rights and freedoms”.9 Subsequently, many areas of law were reformed in line 
with human rights standards and the new pursuit of transforming society.  
 
For example, in the area of labour rights, the Employment Equity Act, Labour Relations Act and the Basic 
Conditions of Employment Act were passed to provide protections against unfair dismissal and to 
promote equitable employment. And, in acknowledgment of the fact that in 1994, 12 million people did 
not have access to clean drinking water and 21 million people did not have access to adequate 
sanitation,10 the Water Services Act 108 of 1996 (Water Services Act) provides that “everyone has the 
right of access to basic water and basic sanitation” and “every water services institution must take 
reasonable measures to realise these rights”.11 Similarly, the Prevention of Illegal Eviction from and 
Unlawful Occupation of Land Act 108 of 1996 (PIE) sought to protect tenure security amongst non-
property owners.    
 
And there were important legislative advances for women’s rights, including the Choice on Termination 
of Pregnancy Act 92 of 1996 (under apartheid abortion was in almost all circumstances illegal), and the 
Domestic Violence Act 116 of 1998. More generally, government departments and systems were 
established in line with human rights commitments, which include departments of housing, social 
development, education, and healthcare. Significant advances were made in terms of housing provision 
and connecting households to water, sanitation and electricity grids, as well as in terms of extending 
education and healthcare services to previously excluded groups. 
 
At the same time, laws and policies were also challenged and changed through judicial processes, and 
particularly by judgments of the Constitutional Court, established in 1995 as a post-apartheid judicial 
institution and the highest court in constitutional matters.12 So, in S v Makwanyane and Another 1995 
(3) SA 391 (CC), the Constitutional Court ruled that the death penalty was unconstitutional. And this 
period saw important human rights advances in the domain of sexual orientation. In National Coalition 
for Gay and Lesbian Equality v Minister of Justice 1999 (1) SA 6 (CC), the Constitutional Court declared 
the common law prohibitions on sodomy to be unconstitutional. And in National Coalition for Gay and 
Lesbian Equality v Minister of Home Affairs 2000 (2) SA 1 (CC), the Constitutional Court declared invalid 
the immigration law that only allowed husbands or wives of South African residents to obtain rights to 
immigrate to South Africa because it unfairly discriminated against and excluded same-sex life partners.  
 

                                                           
9 Section 1 of the Constitution of the Republic of South Africa Act 108 of 1996 (Constitution). 
10 African National Congress (ANC) (1994) The Reconstruction and Development Programme: A Policy Framework 
(Johannesburg: Umanyano Press) para 2.6.1 at p 28. 
11 Sections 3(1) and (2) of the Water Services Act. 
12 Access to justice was another area that was advanced as a result of the transition from apartheid, with the Constitution 
providing generous rules on standing and expansive remedial powers for the courts. 
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In addition, the Constitutional Court clarified that socio-economic rights were, at least to some extent, 
justiciable in Ex parte Chairperson of the Constitutional Assembly: In re Certification of the Constitution 
of the Republic of South Africa 1996 (4) SA 744 (CC) at paragraph 77: 
 

It is true that the inclusion of socio-economic rights may result in courts making orders which have direct implications 
for budgetary matters. However, even when a court enforces civil and political rights such as equality, freedom of 
speech and the right to a fair trial, the order it makes will often have such implications. A court may require the 
provision of legal aid, or the extension of state benefits to a class of people who formerly were not beneficiaries of 
such benefits. In our view it cannot be said that by including socio-economic rights within a bill of rights, a task is 
conferred upon the courts so different from that ordinarily conferred upon them by a bill of rights that it results in a 
breach of the separation of powers.     

 
During this period there was also a consolidation of human rights CSOs around particular issues such as 
the Lesbian-Gay-Bisexual-Transsexual movement – as advanced by the National Coalition for Gay and 
Lesbian Equality; the Treatment Action Campaign (TAC), which was founded in 1998 to campaign over 
HIV/AIDS; and the Blacksash which campaigned for social security and access to justice. In addition, legal 
organisations such as the LRC, LHR, CALS, the Aids Law Project (ALP) and the CLC played pivotal roles 
during this period, both in contributing to legal reform and advocacy and in mounting public interest 
litigation.  
 
This period was not without debate and controversy regarding the application of human rights. For 
example, there was initially resistance to including justiciable socio-economic rights in the Bill of Rights 
from the Democratic Party, Chamber of Mines, the South African Institute on Race Relations and the 
Free Market Foundation.13 And, more generally, conservative and traditional sectors of society were 
unhappy with some of the progressive reforms including the Right of Choice on Termination of 
Pregnancy, the abolition of the death penalty and the de-criminalisation of sodomy. Moreover, there 
were notable judicial losses such as Soobramoney v Minister of Health (KwaZulu-Natal) 1998 (1) SA 765 
(CC), in which the Constitutional Court ruled against an applicant seeking to claim constitutional 
healthcare rights to receive renal dialysis.  
 
Phase 2 (2000 - ): reality strikes 
 
From 2000 onwards, instead of a consolidation of the human rights standards developed in the period of 
legal reform, there has been a gradual erosion of the human rights premise. This has taken several 
forms, including: HIV/AIDS denialism,14 a preoccupation with cost-recovery for basic services (water, 
electricity and sanitation),15 a generalised lethargy in state institutions regarding the fulfilment of 
human rights obligations – especially in relation to socio-economic rights16 - and, most recently, some 
attempts to rollback critical freedoms such as media freedom and the right of information,17 as well as 

                                                           
13 John Dugard (2004) “Twenty Years of Human Rights Scholarship and Ten Years of Democracy” 20 South African Journal on 
Human Rights, 345 at 349. 
14 On the political support for AIDS denialism, including former President Thabo Mbeki’s record of AIDS denialism, see: 
http://www.tac.org.za/community/debunking 
15 For a critique of the cost-recovery model of water service delivery, see for example: Jackie Dugard (2010) “Can Human Rights 
Transcend the Commercialisation of Water in South Africa? Soweto’s Legal Fight for an Equitable Water Policy” 42 Review of 
Radical Political Economics pp 175-194. 
16 This has included mounting backlogs in housing and basic services provision, chronic delays in taking decisions over upgrading 
informal settlements, and widespread evictions, as well as disconnections or limitations of water and electricity supplies to 
poor areas. All of which undermine progress made between 1994 and 2000 in providing access to houses and basic services.  
17 During 2010, the Zuma government announced its intention to create a Media Tribunal to regulate the media, and to pass a 
Protection of Information Act to limit access to information.  
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escalating concerns about corruption. It is becoming increasingly clear that the legal changes have not 
filtered very effectively through polity, society or the economy. This is evidenced by the endemically 
high levels of violence, including domestic violence and rape, and the fact that – in sharp contrast to the 
Constitutional objectives – South Africa is becoming an ever more unequal society. While some blacks 
have become rich, the gap between the poorest and richest South Africans has widened. And race 
remains a predominant factor in poverty and inequality. For example, while unemployment is chronic, 
and estimated at around 25% of the economically active population,18 it is overwhelmingly racialised: in 
2009 approximately 27.9% of Africans were unemployed while only 4.6% of whites were unemployed.19 
And, in terms of wage differentials, the average black worker earns USD 1 524 per annum while the 
average white worker earns approximately USD 8 270.20  
 
And, despite significant extension of infrastructure, access to housing and basic services is still heavily 
conditioned on apartheid spatial geography. And, to the extent that there has been provision, there are 
problems with access and quality. For example, RDP houses are usually provided on the urban periphery 
where there are limited employment opportunities and transport is too expensive to allow for urban 
integration. And basic services have been criticised for being too expensive, despite Free Basic Water 
and Electricity provisions, resulting in widespread disconnections. Moreover, despite a doubling of fiscal 
expenditure on healthcare since 1994, health outcomes have deteriorated, evidenced by a fall in life 
expectancy (mainly due to HIV/AIDS). Similarly, notwithstanding relatively high expenditure on 
education,21 the quality of education remains poor and most school-leavers are unable to find work.  
 
In its report to the UN Human Rights Council during the Universal Periodic Review process (2008) 
outlined above, the South African government acknowledged both the achievements and shortcomings 
of the transition: 
 

The South African Government believes that as a young democracy it has made great strides in redressing the 
inequities of the past and in creating a future for its people based on hope and filled with opportunities. Much though 
still needs to be done to make the practical enjoyment of all human rights a reality for all South Africans without 
distinction. 

 
A more pessimistic evaluation is provided by UN Habitat’s (2008) State of the World’s Cities Report 2008-
2009:  
 

Inequalities were not only increasing in South Africa’s urban centres but were also becoming more entrenched which 
suggests that failures in wealth distribution are largely the result of structural or systemic flaws ... South Africa stands 
out as a country that has yet to break out of an economic and political model that concentrates resources”. 

 
The disjuncture between rights-underscored expectations and slow progress in implementing change, 
together with a narrowing of opportunities for formal democratic participation, which remains 
dominated by the ANC, has led to a flourishing of a multitude of civil society organisations, including 
NGOs, university centres, churches and trade unions. It has also witnessed the development of social 
movements such as the TAC, the Anti-Privatisation Forum (APF), Abahlali baseMjondolo (shackdwellers’ 

                                                           
18 The unemployment figure is about 15% higher, at around 40% if the informal economy is excluded from employment 
statistics. 
19 South African Institute of Race Relations (SAIRR) (2009) South Africa Survey 2008/2009 (Johannesburg: SAIRR) p 193.  
20 Kallie Szczepansk (2008) “Poverty and Inequality in South Africa” available at: http://helium.com/items/1002622-poverty-
and-inequality-in-south-africa p 1. 
21 In 2007, public expenditure on education accounted for approximately 5.4% of GDP, amounting to 17.4% of total government 
expenditure. This is a higher proportion than, for example Germany (SAIIR, note ?? above p 379). 

http://helium.com/items/1002622-poverty-and-inequality-in-south-africa
http://helium.com/items/1002622-poverty-and-inequality-in-south-africa


  

10 
 

movement), Informal Settlements Network, Landless People’s Movement. And new NGOs have 
morphed from old ones, to tackle the current challenges – the ALP morphed into Section 27, and a 
section of CALS formed the Socio-Economic Rights Institute of South Africa (SERI) in 2010. In addition, as 
local conditions become increasingly intolerable without adequate access to housing or basic services, 
there has been an explosion of local protests in township areas across the country since 2004. It is 
claimed that South Africa experiences the highest rates of protest in the world (this includes formal 
labour movement strikes as well as local community protest). Moreover, the media remains vocal in 
exposing public corruption and mismanagement.  
 
While some of these groupings pursue explicit rights-based agendas and tactics, not all do. For example, 
there is a backlash in some religious and traditional communities to rights-based social reforms such as 
the extension of marriage to same-sex partners, as well as what is perceived to be a ‘perpetrator-
friendly’ criminal justice regime in which alleged criminals have rights. It is too soon to predict whether 
the civil society initiatives will triumph in their demands, or whether the government will pursue further 
repression to insulate itself against challenge. It is also not yet clear whether a rights-based model will 
dominate, or whether more conservative forces will gain ascendancy.   
 
2.2 Human rights actors and campaigns  
 
The main NGOs that identify as human rights organisations are listed here. Specialist university centres 
that engage in applied human rights work are included. Social movements are bracketed, as it is more 
difficult to categorise social movements as human rights movements or not, and there has been little to 
no attempt thus far to analyse social movements from a human rights lens.  
 
While Steven Robins argues that “rights discourses have been assimilated into popular political culture 
in post-apartheid South Africa”, it is hard to categorise social movements as rights-based. While most 
social movements use rights/law on an ad hoc basis, defensively (when needing permission to march or 
facing arrest), women social movements use rights/law more tactically as part of pro-active campaigns 
and strategies e.g. the APF’s use of litigation to try to secure additional Free Basic Water and to 
challenge prepayment water meters, while utilising other forms of protest such as direct action etc. Only 
a couple of social movements - notably the TAC, Social Justice Coalition and Equal Education - are 
overwhelmingly rights-based and indeed appear to oppose other forms of civil disobedience.22 Abahlali 
is particularly difficult to categorise – it frequently uses rights but probably cannot be said to be 
primarily a human rights social movement. The use of rights by social movements is expanded on in 
section 3. 
 
Human rights actors 
 
The main human rights organisations are listed according to their thematic areas of expertise below.  
 
Basic Services: 

• LRC 
• SERI 
• (APF) 

 

                                                           
22 During October 2010, the TAC, along with COSATU and the SACP, condemned an informal settlement ‘strike’ by Abahlali 
baseMjondolo because street barricades were used in the course of the strike. See www.abahlali.org 
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Children’s rights: 
• Alliance for Children’s Entitlement to Social Security (ACESS) 
• Children’s Institute, University of Cape Town 
• Centre for Child Law, University of Pretoria 

 
Disability rights: 

• Disabled People of South Africa (DPSA) 
 
Education rights: 

• Centre for Education Rights and Transformation (CERT), University of Johannesburg 
• Section 27 
• (Equal Education) 

 
Environmental Justice 

• Earthlife Africa 
• Environmental Monitoring Group 

 
Freedom of Expression and Information; Administrative Justice 

• FXI 
• Open Democracy Advice Centre (ODAC) 
• (APF) 

 
Gender/Women’s rights: 

• Women’s Legal Centre (WLC) 
• Tshwaranang Legal Advice Centre 
• People Opposing Women’s Abuse (POWA) 
• Sonke Gender Justice 

 
Healthcare-related rights: 

• Section 27 
• (TAC) 

 
Housing: 

• LRC 
• SERI 
• (Abahlali) 
• (APF) 

 
Human rights training and awareness specifically 

• Human Rights Institute of South Africa (HURISA) 
• Institute for a Democratic Alternative in South Africa (IDASA) 

 
Land 

• Association for Rural Advancement (AFRA) 
• Institute for Poverty, Land and Agrarian Studies (PLAAS), University of the Western Cape 
• (Landless People’s Movement) 

 



  

12 
 

Legal units at Universities: 
• CALS 
• CLC 

 
Refugees and Migrants: 

• Consortium for Refugees and Migrants in South Africa (Cormsa) 
• Forced Migration Studies Project (FMSP), University of the Witwatersrand 
• LHR 

Security and Conflict 
• Centre for the Study of Violence and Reconciliation (CSVR) 
• Institute for Security Studies (ISS) 

 
Social Security 

• Blacksash 
• (Section 27) 

 
Water, electricity, sanitation and housing: 

• SERI 
• LRC 
• (APF) 
• (Abahlali) 

 
These organisations have explicitly articulated their work as human rights work, whether in terms of 
advocacy, research, training or litigation. Such work has involved quite a degree of collaboration, both 
between domestic NGOs (for example, it is common for such organisations to bring cases together or to 
inform campaigns and litigation etc) and with international organisations (for example, international 
organisations such as Amnesty International, Centre on Housing Rights and Evictions, Norwegian Centre 
for Human Rights, and ESCR-Net have been involved in campaigns, research and cases). It is hard to 
assess the extent of the role of international actors in the development of human rights discourse and 
practice in South Africa. Undoubtedly, international NGOs, funders, UN bodies etc have played a role. 
Moreover, academic scholarship, such as Critical Legal Studies, has begun to make inroads into South 
African legal scholarship, if not NGO practice (this is discussed further in section 3).  
 
While international law - and to a lesser extent regional law - continues to act as a compass in 
campaigns and litigation, domestic law remains the primary source of human rights claims. This is 
because, on the whole, the legislative and policy frameworks are conducive.  In certain respects – 
outside connection to the global economy and trade system – South Africa is quite insulated from 
international pressure and also is not overly reliant on IFIs. Indeed, on the flipside, South Africa has 
played a very disappointing role in the international human rights arena, by failing to advance a human 
rights standard in respect, specifically of Zimbabwe, Palestine and Burma. 
 
In general terms, the organisations listed above, have been elite, in the sense of being staffed mainly by 
middle class, educated people. However, they have all focused their work on low and no-income 
households, as well as marginalised and vulnerable communities. So, while the NGOs have not 
themselves been mass-constituted, they are mass-based in the sense that most, if not all, work to 
advance the human rights of the non-elite majority (even if this is a minority group such as LGBTI). Some 
of the listed NGOs might participate in extra-parliamentary activities such as protests from time to time, 
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but hardly any would engage in the kind of unlawful civil disobedience that social movements 
sometimes engage in.23  
 
Specific human rights campaigns [to reinforce once the S/S chapters have come in] 
 
The main human rights campaigns of the post-apartheid period are described below. 
 
Campaign to provide ARVs 
Led by TAC, ALP/Section 27 - relatively successful, though not full coverage yet 

 
Campaign for a Basic Income Grant (BIG) 
Coordinated through BIG Coalition - thus far has failed 
 
Campaign for Children’s Social Security,  
 
Campaign against proposed Protection of Information Bill 
Ongoing, coordinated by Right2Know – too early to assess 

 
Campaign to save the South African Broadcasting Corporation 
Ongoing campaign led by Save our SABC (SOS) 
 
Role of media 
 
As in many countries, in South Africa, the media represents mainly the privileged sections of society. In 
general terms this has resulted in a focus on corruption and crime that impacts the richer segments of 
society, rather than focusing on conditions of poverty and violence in townships, informal settlements 
and rural areas. Recently, this has resulted in some public criticism of the media.24  
 
2.3 Current threats  
 
In South Africa, beyond climate change, the biggest threat to human rights is state inaction in the form 
of failure to protect, promote and fulfil human rights standards and obligations as set out in section 1. 
This is not to suggest that there are not human rights violations by private actors such as mining 
corporations polluting water sources and riding roughshod over local communities, but the most 
systemic problem is the state’s unwillingness or inability to advance human rights (including in the case 
of protecting the environment and communities from mining companies).  
 
In addition, there is a lurking threat posed by traditional and conservative elements of society that 
oppose the ‘liberal’ human rights premise, especially the protections afforded to accused persons, the 
police prohibition on the use of lethal force outside of protecting the right to life, and the advances of  
 
This paper focuses on the state-centric threats. 
 
                                                           
23 For example, in the course of the lengthy litigation against prepayment water meters in Soweto, CALS staff members joined 
marches against prepayment water meters, but did not participate in initiatives to destroy the prepayment water meters. One 
notable exception to this is the ALP, which at one point brought in ARVs illegally from other countries. 
24 For example, OpEd by Jackie Dugard (27/09/2010) “Free but superficial media overlooks important stories” Business Day, 
available at: http://www.businessday.co.za/articles/Content.aspx?id=122039 
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Non-fulfilment of Socio-Economic Rights 
 
While the state made commendable progress in terms of advancing access to housing and basic 
services, especially between 1994 and 2000, there are serious problems with the rollout, including 
inferior housing and water infrastructure being rolled out but disconnected due to households’ inability 
to pay for the service. Beyond this, the backlogs for housing and access to basic services are substantial 
and growing. At the same time, there has been a generalised failure to deal comprehensively with the 
problem of informal settlements and a systemic failure to connect housing and basic services with urban 
planning, transport jobs etc. Such conditions have given rise to escalating protests in local communities 
across the country, demanding not only delivery of services, but also more accountable government.  
 
Regarding education, while South Africa spends a relatively large percentage of GDP on education, there 
is growing evidence that the quality of education is vastly inadequate to meet the needs of either the 
industrial and mining sector or the services and financial sectors. Access to healthcare remains a 
problem, with big discrepancies between access in rural and urban areas, and quality between private 
and public healthcare facilities. Finally, although not explicitly falling under the socio-economic rights 
rubric, the biggest threat to democracy in South Africa is the government’s failure to tackle inequality 
and unemployment. 
 
Erosion of Civil (and Political) Rights 
 
While there have been tremendous advances in terms of advancing rights to minority groups – notably 
LGBTI groups – there has been a failure to integrate human rights frameworks and standards into the 
South African Police Service (SAPS), which results in widespread abuses of civil liberties including 
arbitrary search, seizure, arrest and detention. There is also a systemic problem of police abuse, violence 
and torture and, recently, a suggestion that SAPS will revisit its shoot to kill policy. And conditions in 
prisons are often unacceptable with chronic overcrowding and particular problems related to the 
holding of juvenile prisoners. 
 
During 2010, a further acute threat emerged in the form of government expressing the intentions to 
create a media tribunal to regulate the media, and to pass a Protection of Information Bill. Civil society 
organisations have been vocal in condemning these proposed changes, as undermining freedom of 
expression, access to information and having the effect of shielding corrupt officials.  
 
Increasingly bureaucratic government 
 
More generally, there is a perceivable shift away from rights-based approaches by the government 
towards more top-down, technocratic approaches, while at the same time couched in rights-friendly 
rhetoric. This is often exacerbated by hyper-sensitivity if policies or practice are challenged, resulting in 
gate-keeping of information, systematic failure to consult with communities and chronic defensiveness.  
 
Example: (re) installation of prepayment water meters in Johannesburg  
 
During 2010, having won the Mazibuko water rights case, the City of Johannesburg City signalled its 
intention to continue the rollout of prepayment water meters in Soweto and to reinstall meters where 
these had been bypassed by means of an undated notice, informing residents:  
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Operation Gcin’amanzi was suspended on 7 May 2008 following the Mazibuko Court Judgment. You are hereby 
notified that Johannesburg Water or its agents will be visiting your area from August 2010... The CC judgment was 
passed on 8 October 2009, whereby the judgment of the High Court and the Supreme Court of Appeal were set aside.  
On prepayment water meters, the CC held, contrary to the High Court and the Supreme Court of Appeal, that the 
national legislation and the City’s by-laws authorise the latter to introduce pre-paid water meters as part of 
infrastructure upgrade or related projects. The CC further ruled that the installation of the meters was neither unfair 
nor discriminatory. You are hereby notified that Johannesburg Water or its agents will be visiting your area from 
August 2010. This is to allow technicians/field staff and/or contractors to complete retrofitting (repair of any 
plumbing fixtures on your property to ensure that your property has no leaks, install or upgrade prepaid meters and 
restore water connections. Johannesburg Water reserves the right to replace any leaking plumbing fixture with 
suitable product (material). In ensuring that all work is undertaken without hindrance, please ensure that: 

• An adult person is available to take charge of all works required on your property and sign documents when 
required or necessary. 

• Copy of identity document is available. 
• Copy of municipal services account is available. 
• All defective geysers are repaired, as geysers will not be fixed or replaced via this project. 

Also please note that there will be no costs charged to you as our valued customer and finally you will be able to 
realise all infrastructure upgrade benefits after the work has been undertaken. 

 
Following the receipt of this notice, Soweto residents were unsure about the exact dates of the planned 
intervention, as well as how it was meant to interface with the City’s Expanded Social Package (this was 
developed in the course of the Mazibuko litigation as a form of ameliorating the harsh consequences of 
prepayment water meters, through the provision of additional Free Basic Water to those who 
registered). Acting on requests of assistance from residents seeking clarity, SERI engaged the City to 
request such information. SERI’s initial requests, through the City’s call line were rebuffed, as were our 
attempts to engage specific staff members within Johannesburg Water. Finally, after three weeks of 
attempts, SERI was told to make a formal access to information request, and the PAIA form for private 
bodies was attached to the email. Following further lengthy exchanges where SERI sought to determine 
whether Johannesburg Water regarded itself as a private body, the request was finally escalated by 
means of SERI directly contacting the City of Johannesburg’s political oversight body, the Water Sector 
Infrastructure and Services Department.  
 
Following this intervention, a meeting was secured at which Johannesburg Water and City officials were 
present, as well as members of the APF and SERI. SERI emphasised that it was expected that answers 
would be provided to hanging questions about the new installation, and a list of questions was provided. 
Nevertheless, the meeting took the form of formal Power Point slideshows by Johannesburg Water and 
the City, explaining the rationale for the project, as well as a political lecture on how the City was 
elected by the people and was always transparent and open. When the floor was opened for questions, 
halfway through the questions being asked, the City official announced that the meeting would not 
continue until 4pm as scheduled on the programme, but would end at 3pm and, therefore, there was no 
time for further questions or answers.   
 
3. CURRENT USAGE AND CRITIQUES OF RIGHTS DISCOURSE AND PRACTICE25 
 
In 2004, Stuart Wilson pointed out that, in response to criticisms that it was not advancing the right to 
education, the national department of education had embarked on a “taming of the constitution”.26 
That is to say, the department had instituted reforms that selected “the definition of rights entitlements 

                                                           
25 I have not analysed the right-wing critique of rights. I can do this, if necessary. 
26 Stuart Wilson (2004) “Taming the Constitution: Rights, Reform and the South African Education System” 20 South African 
Journal on Human Rights pp 418-447. 



  

16 
 

most compatible with its incrementalist, budget-friendly policy agenda”, thus confirming the critique by 
critical legal scholars, that rights have conservative potential.27 As alluded to in the sections above, there 
are substantial examples of the government having ‘tamed’ or captured rights. Apart from education, 
this taming is very apparent in the arena of water services, where infrastructure rollout and provision of 
Free Basic Water entitlements to registered beneficiaries masks serious problems such as unaffordable 
tariffs and unacceptable limitations (prepayment water meters and water restrictors), as well as outright 
disconnection. 
 
At the same time, landmark human rights cases in the Constitutional Court, such as Grootboom28 on the 
right to housing and Bhe29 on the rights of females to inherit under customary law, have not solved 
either the housing shortage or the problem of patriarchy. This kind of ‘left talk’ but ‘right walk’ by the 
government, together with the perceived failure of rights (whether as tamed by the government or as 
presented in their raw form by civil society) to affect structural change, has led to the emergence of a 
rights-critique from progressive academics, echoing and developing the critical legal studies scholarship 
that emerged in the USA during the 1970s.30  
 
So, in relation to the judicial enforcement (or lack thereof) of socio-economic rights, Marius Pieterse has 
criticised the Grootboom judgment on the basis that the Constitutional Court failed to “supplement its 
declaratory order with any structural mechanism through which compliance with it could be assured”.31 
Similarly, Jackie Dugard has criticised the Constitutional Court specifically for failing to advance 
transformative socio-economic adjudication.32 
 
More generally, in the critical legal studies tradition, Tshepo Madlingozi accuses rights of having 
“domesticated the politics of need”.33 And, following the judicial loss in the Constitutional Court of the 
Mazibuko water rights case, Patrick Bond (initially a sceptical fence-sitter regarding rights) has recently 
argued: 
 

Based on the experiences in the Johannesburg water conflicts, in which Soweto activists initially won, then lost the 
case in the Constitutional Court ... the most logical route through and beyond the limitations intrinsically imposed by 
rights-based strategies is a ‘commons’ strategy and indeed an entire culture of sharing, of ‘ubuntu’.34 

 
The commons approach advocated by Bond is in line with that developed by Karen Bakker in articles 
such as (2007) “The ‘Commons’ Versus the ‘Commodity’: After-globalisation, Anti-privatisation and the 

                                                           
27 Ibid p 419. 
28 Government of the Republic of South Africa and others v Grootboom and others 2001 (1) SA 46 (CC). 
29 Bhe v Magistrate Khayelitsha and others 2005 (1) BCLR 1 (CC). 
30 It is notable that the critique has thus far focused on socio-economic rights and there has not yet been, for example, much of 
a feminist response to the extraordinary disjuncture between gender-sensitive human rights frameworks on the one hand, and 
continuing patriarchy and violence against women on the other hand. 
31 Marius Pieterse (2007) “Eating Socioeconomic Rights: The Usefulness of Rights Talk in Alleviating Social Hardship Revisited” 
29 Human Rights Quarterly pp 796-822 at p 808.  
32 Jackie Dugard (2009) “Courts and the Poor in South Africa: A Critique of Systemic Judicial Failures to Advance Transformative 
Justice” 24 South African Journal on Human Rights pp 214-238. 
33 Tshepo Madlingozi (2007) “Good victim, bad victim: Apartheid’s beneficiaries, victims and the struggle for social justice” in W 
le Roux and K van Marle (eds) Law, Memory and the Legacy of Apartheid: Ten years after AZAPO v President of South Africa 
(Pretoria: Pretoria University Press) p ? 
34 Patrick Bond (2010) “Capitalism, the Privatisation of Basic Social Services and the Implementation of Socio-Economic Rights: 
Challenges and Advocacy Strategies for Human Rights and Social Justice Actors, Learning from the Johannesburg Water Defeat”, 
paper presented to the International Commission of Jurists Southern Africa Socio-Economic Rights Camp: Economic, Social and 
Cultural Rights Advocacy and Litigation, Johannesburg, 31 August 2010 p 1. 
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Human Right to Water in the Global South” 39 (3) Antipode pp 430-455. Out of the commons discourse 
has developed the concept of ‘commoning’, which refers to collective action to ‘liberate’ resources or 
services. A concrete example of this has been the APF campaign to bypass prepayment water meters in 
Soweto. 
 
Most recently, going beyond the critique of rights, commentators such as Heinrich Bohmke and Luke 
Sinwell have critiqued rights-based NGOs and social movements themselves for being reformist and led 
astray by outsiders with middle-class human rights interests. According to Bohmke, “all fledgling 
movements attracted a coterie middle-class, left-leaning activists and academics, some newcomers and 
some remnants of earlier disaffections with the ‘revolution betrayed’, searching for a new radical 
agent”.35 Along with Bohmke, Luke Sinwell has raised concerns over the “romanticisation” of social 
movements, arguing that the “Left needs to be careful not to over-romanticise their contribution to a 
more democratic South Africa”.36 Thus, even before there has really been much analysis on the extent 
to which social movements are rights-based or operate within a human rights paradigm, they have been 
branded as having been tamed by rights-bearing NGOs, lawyers and academics. Not only does this leave 
the impression that there is no untainted/untamed collective for real change in South Africa, but also 
that social movements have no agency.   
 
To counter this, alongside the critique of rights, is an emerging post-critique of rights. This includes 
commentators who have pointed to the larger, often unacknowledged, impact of socio-economic rights 
cases such as Grootboom (e.g. Langford and Liebenberg). And there are the beginnings of a scholarship 
on the utility of rights struggles when located tactically within broader campaigns, and while 
acknowledging some of the pitfalls of law/rights – in the mould of the seminal work of Michael McCann 
on labour rights movements in the USA37  – that includes Stuart Wilson38 and Jackie Dugard,39 as well as 
erstwhile sceptics such as Dale McKinley. Dugard has noted the agency of the APF in choosing a legal 
route alongside other tactics including the ‘commoning’ of prepayment water meters. And also in the 
context of the Soweto struggle against prepayment water meters, McKinley states: 
 

Mazibuko provided something to organise around; hope and recognition after having been fucked over by the police 
– it became the centre of mobilisation and reinvigorated the struggle, as well as catalysing political discussions and 
refining strategy.40 

 
 
 
 
 

                                                           
35 Heinrich Bohmke (2010) “The Branding of Social Movements in South Africa” Dispositions, available at: 
http://dispositionsjournal.blogspot.com/2010_04_01_archive.html  
36 Luke Sinwell (2010) “Defensive Social Movement Battles Need to Engage with Politics” 34 (1) South African Labour Bulletin pp 
37-39, available at: http://www.indymedia.org.uk/en/2010/04/449463.html 
37 Michael McCann (1994) Rights at Work: Pay Equity Reform and the Politics of Legal Mobilisation (Chicago: University of 
Chicago Press). 
38 Stuart Wilson (forthcoming 2010) “Litigating Housing Rights in Johannesburg’s Inner City” South African Journal on Human 
Rights. 
39 Jackie Dugard (2010) “Civic Action and Legal Mobilisation: The Phiri Water Meters Case” in J Handmaker and R Berkhout (eds) 
Mobilising Social Justice in South Africa: Perspectives from Researchers and Practitioners (The Hague: ISS and Hivos) pp 72-99. 
40 Interview with Dale McKinley (2009). 




