Chapter 5
Combatants as victims of crimes against humanity
Suitable quote required
Combatants run the risk of being injured, or ultimately losing their life, during an armed
conflict: it is part and parcel of their job description and, as I have explained, international law
accepts this reality.
Of course, not all deaths of combatants are lawful under international law, combatants can
also become the victims of atrocities. Traditionally, most atrocities against combatants have
been prosecuted as war crimes. However, not all crimes against combatants can fall into this
category, for example crimes committed by the combatant’s own state against them, 1 or
crimes committed out with the context of an armed conflict.
The concept of crimes against humanity was originally developed to encompass atrocities
which could not fall into the category of war crimes. Most definitions of the crime2 require
that there be an attack directed against any civilian population, and because of that, it has
been unclear as to whether or not combatants could be victims of crimes against humanity.
In this chapter I shall examine the historical background of crimes against humanity and
examine how different definitions of crimes against humanity have developed. I shall then
explore how courts and tribunals have applied the various definitions of the crime in cases
were combatants were victims.

1

Prosecutor v Sesay et al (SCSL-04-15-T) 2 March 2009 para 1451, where the Trial Chamber stated “The
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5.1

The origins of crimes against humanity

The idea that there are ‘laws of humanity’ has been with us since time immemorial. 3
According to Schabas, “the notion of crimes against humanity was in wide circulation from at
least the middle of the eighteenth century”.4 His view is that the author of the expression
may have been Voltaire,5 and has unearthed several examples of the use of the phrase during
the eighteenth and nineteenth centuries. 6 It was not until the early twentieth century that
reference was made to the concept in an official document when, in 1915, the term appeared
in a Declaration issued by the British, French and Russian Governments following the killing
of the Armenians by the Turks in the Ottoman empire, which referred to “new crimes of
Turkey against humanity and civilisation”.7
In the aftermath of the First World War, a Commission was set up to inquire into the
violations of international law committed by Germany and its allies during the war. Their
final Report stated that the war had been carried out:
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See Cassese, A, Crimes against Humanity: Comments on Some Problematical Aspects in Cassese, A; The
Human Dimension of International Law, Selected Papers; Oxford University Press; 2008, p 457. An example of
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by the Central Empires together with their allies, Turkey and Bulgaria, by barbarous or
illegitimate methods in violation of the established laws and customs of war and the
elementary laws of humanity. (emphasis added)
and further that
all persons belonging to enemy countries …who have been guilty of offences against
the laws and customs of war, or the laws of humanity, are liable to criminal prosecution8
(emphasis added)
However, the American members of the Commission disagreed and wrote a dissenting report
focussing on the Commission’s use of the phrase ‘laws of humanity’, arguing that the phrase
meant nothing since there were no such laws.9 They stated:
war was and is by its very nature inhuman, but acts consistent with the laws and
customs of war, although these acts are inhuman, are nevertheless not the object of
punishment by a court of justice.10
As a result of this disagreement, no reference was made to crimes against humanity in the
Treaties of Versailles.11 However, in the Treaty of Sèvres, which concerned the massacre of
the Armenians by the Turks, and to which America was not a party, Turkey undertook to hand
over those who were responsible for the massacres to the Allies for prosecution. 12 Although
the term ‘crime against humanity’ was not used, it was, as Schwelb writes, an early example
of reference to the crime, as:
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it was intended to bring to justice persons who, during the war, had committed on
Turkish territory crimes against persons of Turkish citizenship though of Armenian or
Greek race, a clear example of ‘crimes against humanity’ as understood in the 1945
London Charter.13
The Treaty was not ratified and never came into force, and so, ultimately, nothing came of the
undertaking.
5.2

The framing of the first definition of Crimes against Humanity

It was not until the aftermath of the Second World War that the first definition of the crime
was formulated.14 The problem facing the Allied Powers was that the Nazis had committed
atrocities against their own people and it was understood that:
crimes committed by Germans against Germans, however reprehensible, are in a
different category from war crimes and cannot be dealt with under the same
procedure.15
Bassiouni writes:
These crimes were unimaginably horrific to the international community. The law was,
therefore, lagging behind the facts, and ultimately, the facts drove the law.16
The first definition is found in Article 6(c) of the Charter of the International Military
Tribunal for the Trial of the Major War Criminals, appended to the London Agreement of 8
August 1945 (hereafter the ‘London Charter’). Bassiouni explains that during the drafting
process:
as they reviewed the facts, it was clear that certain atrocities did not fall within the
traditional meaning of “war crimes”. In the course of their deliberations they
13
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gradually came to the realisation that a third separate category was needed, and by
July 1945, they settled for the heading ‘crimes against humanity 17
5.2.1 Article 6 (c) of the London Charter
Section 6(c) of the London Charter defines crimes against humanity as:
murder, extermination, enslavement, deportation, and other inhumane acts
committed against any civilian population, before or during the war, or
persecutions on political, racial or religious grounds in execution of or in
connection with any crime within the jurisdiction of the Tribunal, whether or not
in violation of the domestic law of the country where perpetrated.
Thus, in this first definition of the crime, the acts must be ‘committed against any civilian
population’. However, it is important to recall that it was necessary to include a crime of
crimes against humanity in the London Charter for a specific reason: in order to include
crimes committed by the Nazi regime against its own civilians, which could not constitute war
crimes. The drafters of the London Charter would have assumed that atrocities committed
against combatants would have taken place within the context of the war itself, an
international armed conflict, where more well-established war crimes laws would cover
criminal acts perpetrated against combatants. As Cassese writes:
The rationale for this relatively limited scope of Article 6(c) is that enemy combatants
were already protected by the traditional laws of warfare, while it was deemed unlikely
that a belligerent might commit atrocities against its own servicemen or those of allied
countries. In any event, such atrocities, if any, would come under the jurisdiction of the
courts-martial of the country concerned; in other words they would fall under the
province of national legislation.18
The framing of Article 6(c) in this way led to some disagreement regarding how the article
should be interpreted. The International Law Commission observed that it prohibited two
17

Bassiouni, M. Cherif; Crimes Against Humanity in International Criminal Law; Kluer Law International, 2nd
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different categories of crimes. 19

The first included crimes of murder, extermination,

enslavement, deportation, and other inhumane acts which have been committed against any
civilian population (‘murder type’ crimes against humanity); while the second included
persecutions on political, racial or religious grounds (‘persecution type’ crimes against
humanity).
Some have argued that this meant that combatants could not be the victims of ‘murder type’
crimes against humanity, since they had to be directed against ‘any civilian population’, but
could be victims of ‘persecution type’ crimes against humanity, which did not have this
requirement. 20 Schwelb argues that such a distinction would “not lead to satisfactory
results”,21 as
It would be difficult to understand the rationale of a provision under which the number
of persons afforded protection against a less serious crime (persecution) would be larger
than that of potential victims protected against the graver offences of the murder type.22
Others believed that combatants could not be victims of crimes against humanity at all- the
UN War Crimes Commission, for example, when comparing the London Charter, the Tokyo
Charter23 and Control Council Law No 10, concurred that there were two different types of
crimes against humanity, and that offences against members of the armed forces were
probably outside murder type crimes against humanity, which had to be committed against the
civilian population, and were probably also outside the scope of persecution type.24
Let us now turn to the handful of cases from post-World War II jurisprudence which
considered whether combatant victims could be victims of crimes against humanity.

19

Report of the International Law Commission, U.N.GAOR, 5th Sess., Supp. No. 12 UN Doc A/1316 (1950) at
para 120
20
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History of the United Nations War Crimes Commission, supra *** p 193 - 194 and see Bassiouni, (bk) ***, p
36
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5.3

Post World War II Jurisprudence

The Nuremberg Tribunal did not have occasion to consider whether combatants could be
victims of crimes against humanity under Article 6(c) of the London Charter. It was, rather,
in the courts administered by the Allies where the matter arose. These courts were not
applying Article 6(c), which applied solely to the Nuremberg Tribunal, however the
definitions of the crime which they applied were based on the definition given in the London
Charter, and contained a requirement that the crime be ‘committed against any civilian
population’.25
In P et al,26 dating from 1948, the Supreme Court of Germany in the British Occupied Zone,
applying Article II (1) (c) of Control Council Law No. 10, 27 considered whether the treatment
of four German marines who had been captured trying to escape from Denmark back to
Germany on the eve of German capitulation, constituted a crime against humanity. Three
were sentenced to death for desertion by a German court-martial, and were duly executed. It
was held that the members of the court martial were guilty of crimes against humanity, since
the sentence was overly excessive for the supposed crime, and the Court held it to be a

25

There were some important differences between the different definitions of crimes against humanity and the
definition contained in Article 6(c): Article II (c) of Control Council Law No. 10, for example, removed the
requirement for there to be a connection with crimes against peace or war crimes, see Bassiouni supra (bk
CvH)**, p 32 - 37, however all of the definitions have a similar requirement that the acts be ‘committed against
any civilian population’.
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P and Others, 7 December 1948, Entscheidungen des Obersten Gerichtshofes für die Britische Zone in
Strafsachen, St S 111/48 cited in Cassese, supra *** p 468 – 469; Also see H. Singh, Critique of the Mrkšić Trial
Chamber (ICTY) Judgment: A Re-evaluation on whether soldiers hors de combat are entitled to recognition as
victims of crimes against humanity, The Law and Practice of International Courts and Tribunals 8 (2009) p 257258
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Article II (1) (c) of Control Council Law No. 10 states:

Each of the following acts is recognized as a crime…….
a) Crimes against Humanity. Atrocities and offenses, including but not limited to murder, extermination,
enslavement, deportation, imprisonment, torture, rape, or other inhumane acts committed against any civilian
population, or persecutions on political, racial or religious grounds whether or not in violation of the domestic
laws of the country where perpetrated.
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manifestation of the Nazi’s brutal regime. In relation to the wording of Article II (1)(c), the
court observed:
whoever notes the expressly emphasised illustrative character of the instances and
classes of instances mentioned there, cannot come to the conclusion that action between
soldiers may not constitute crimes against humanity.28
In the case of H, from 1949, the same court considered the actions of a German judge who
had presided in cases against two officers in the German navy: one had been accused of
criticising Hitler, whilst the other was accused of procuring foreign identity cards for
himself and his wife. The Judge initially sentenced both to death. He was found guilty of
crimes against humanity, in that his actions were held to have been part of the system of
Nazi brutality.29
In the US Occupied Zone, in the case of RuSHA, count one of the charges against the
defendants included crimes against humanity against prisoners of war.30 The Court found the
acts to constitute crimes against humanity.31
The possible distinction between case combatants as victims of ‘murder-type’ crimes against
humanity, and combatants as victims of ‘persecution-type’ crimes against humanity was an
issue for the Dutch Special Court of Cassation, in the case of Pilz.32 The Court considered
whether a soldier of the occupying German army, who was Dutch by birth, could be a victim
of crimes against humanity. A doctor within the German army was accused of ordering, or
allowing, a subordinate to shoot and wound the soldier and thereafter refusing to give him
medical assistance, thereby allowing him to die. The court held that the offence could not be

28

Ibid, at 228 – 229, quoted in Cassese supra *** p 469 CHECK QUOTE
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H.; 18 October 1949; Entscheidungen des Obersten Gerichtshofes für die Britische Zone in Strafsachen; St S
309/49. cited in Cassese, supra ***, p 469 and Singh, supra ***, p 258 - 259
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Trials of War Criminals Before the Nuremberg Military Tribunals under Control Council Law No. 10, Vol. 4
Washington DC.: US G:P:O: 1950; p 5 available at
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regarded as a war crime, but neither could it constitute a crime against humanity. The court’s
opinion was that this was so because
the victim was not part of the civilian population of an occupied territory, nor (could)
the acts with which he (was) charged be seen as forming part of a system of persecution
on political, racial or religious grounds.33
Thus, the case law dating from the end of World War Two tends to suggest that combatants
could qualify as victims of crimes against humanity, although, as the case of Pilz shows, not
all courts agreed with this interpretation.

5.4

Moving on from Article 6(c)

Since the creation of the first definition of crimes against humanity in Article 6(c) of the
London Charter, several other definitions of the crime have been formulated.

These

definitions have often varied in small, but significant, ways,34 and one of these ways has been
as to whether an act requires to be ‘committed against a civilian population’ or not for it to
constitute a crime against humanity.
5.4.1 The approach taken by the International Law Commission
The International Law Commission (‘ILC’) was created by the United Nations General
Assembly in 1947.35 One of its first tasks was to formulate a set of principles of international
law arising from the London Charter and the Judgement of the Nuremberg Tribunal, and
thereafter it was charged with creating a draft code of Offences against the Peace and Security
of Mankind.36
The Nuremberg Principles were completed in 1950. Crimes against humanity were defined as:
33

As quoted in Cassese, supra ***, p 466 at footnote 27
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See Badar, supra note ***; Van Schaak, Beth, The Definition of Crimes against Humanity: Resolving the
Incoherence¸ 37 Colum. J. Transnat’l L. 787 1998-1999 and Sluiter, Göran, “Chapeau Elements” of Crimes
against Humanity in the Jurisprudence of the UN Ad Hoc Tribunals in Sadat, Leila Nadya (ed), Forging a
Convention for Crimes against Humanity, Cambridge University Press 2011
35

G.A. Res. 174 (II) UN GAOR, 2d Sess., 123rd plen. mtg. at 105 U.N. Doc. A/519 (1947)
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Murder, extermination, enslavement, deportation and other inhuman acts done against
any civilian population, or persecutions on political, racial or religious grounds, when
such acts are done or such persecutions are carried on in execution of or in connexion
with any crime against peace or any war crime.
This definition therefore accords with the definition found in Article 6(c), in that it continues
to require that acts be ‘done against a civilian population’ and makes a distinction between
‘murder type’ and ‘persecution type’ crimes against humanity.
In its accompanying Report, the ILC makes no reference as to whether it considers that
combatants can be victims of crimes against humanity or not, their focus being rather upon
interpreting the phrase ‘any civilian population’ to include acts committed by the perpetrator
against his own population.37
The first draft of the Code of Offences against the Peace and Security of Mankind was
prepared by the ILC in 1951, followed shortly by a revised Code, which was adopted by them
and submitted to the General Assembly in 1954.38
The 1954 formulation did not refer to ‘crimes against humanity’ as such. Article 2(11)
defines one offence against the peace and security of mankind as:
Inhuman acts such as murder, extermination, enslavement, deportation or persecutions,
committed against any civilian population on social, political, racial, religious or
cultural grounds by the authorities of a State or by private individuals acting at the
instigation or with the toleration of such authorities.
The Commentary to the Draft Code states “This paragraph corresponds substantially to article
6, paragraph (c), of the Charter of the Nurnberg Tribunal, which defines "crimes against

37

Report of the International Law Commission, UN GAOR, 5th Sess., Supp. No 12, U.N. Doc. A/1316 (1950) at
para 124
38

Report of the International Law Commission to the General Assembly, Draft Code of Offences against the

Peace and Security of Mankind; U.N. GAOR, 9th Sess., Supp. No. 9, ch 3, art. 2., sec. 11, U.N. Doc. A/2691
(1954)
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humanity".” 39 When outlining the differences between the two provisions, the Commentary
makes no reference to the fact that, unlike Article 6(c), this definition requires both ‘murder’
and ‘persecution’ type crimes against humanity to be directed against a civilian population.40
This change would have the effect, on a strict interpretation of the provision, such as the one
taken by the Dutch Court of Cassation in Pilz, that it would operate to preclude combatants
from being victims of the crime.
Work on the draft Code was suspended until the 1980s,41 with a new version of the Code
being adopted by the ILC in 1991.42 Once more, this version did not contain a specific crime
entitled ‘crime against humanity’;43 Article 21 of the draft Code comes closest to it. Under
the heading of “Systematic or mass violations of human rights” it states:
An individual who commits or orders the commission of any of the following violations
of human rights:
-

Murder

-

Torture

-

establishing or maintaining over persons a status of slavery, servitude or forced
labour

-

persecution on social, political, racial, religious or cultural grounds,
in a systematic manner or on a mass scale; or

-

39

deportation or forcible transfer of population

Available in Report of the International Law Commission, 3rd Session, Vol II Yearbook of the International

Law Commission 123 at 136 (1951). Also see Dinstein, Yoram, Crimes against Humanity after Tadić; 13 Leiden
Journal of International Law 373- 393 (2000) at p 377
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Hwang, Phyllis, Defining Crimes against Humanity in the Rome Statute of the International Criminal Court¸
22 Fordham Int’l L. J. 457 1998 – 1999 at p 464 - 465
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Work on the Code was recommenced following G.A. Res., 106, UN GAOR, 36 th sess. (1981)
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Draft Code of Crimes against the Peace and Security of Mankind, in Yearbook of the International Law
Commission 1991, Volume 1, Summary records of the meetings of the forty-third session 29 April – 19 July
1991, A/CN.4/SER.A/1991 p 218 – 223 and see Dinstein (Leiden Journal 2000) p 377
43

Hwang, supra *** p 465 – 466 is of the view that “because the ILC did not indicate that this crime was
intended as a substitute for crimes against humanity, its significance in reflecting the development of crimes
against humanity in international law is limited”.
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shall, on conviction thereof, be sentenced [to . . . ] .44
No indication is provided in the discussion among the drafters as to why the phrase “against
any civilian population” was thought to be unnecessary.45
Work on the Code continued, with a further draft Code being produced and thereafter adopted
in 1996.46 This time a specific definition of crimes against humanity was included in Article
18, which states:
A crime against humanity means any of the following acts, when committed in a
systematic manner or on a large scale and instigated or directed by a Government or by
any organization or group…
Following the lead taken by the 1991 draft, the 1996 draft contains no requirement for the
specified acts to be directed against any civilian population. 47 Dinstein comments that:
the most striking aspect of Article 18 is that it quite inexplicably omits the requirement
that the prohibited acts be committed against a civilian population.48
Once again, no explanation is given within the accompanying Commentary as to why this
approach was taken.49 It has been suggested that one reason for this omission could be that
the contemporary jurisprudence at that time was opting for an expansive definition of the term

44

Available in Yearbook of the International Law Commission 1991, Volume 1, Summary records of the
meetings of the forty-third session 29 April – 19 July 1991, A/CN.4/SER.A/1991 p 222 - 223
45

Ibid, p 218 - 223
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Draft Code of Crimes against the Peace and Security of Mankind; U.N. GAOR. 48 th Sess., at 6-7 U.N. Doc..
A/CN.4/L.532 (8 July 1996), available in Yearbook of the International Law Commission, 1996, vol. II (Part
Two).
47

Hwang, supra FN* p 468 and see Allain, J and Jones, John; A Patchwork of Norms: A Commentary on the
1996 Draft Code of Crimes against the Peace and Security of Mankind; 1 EJIL (1997) 100-117 at p 112
48

Dinstein (Leiden 2000) at p 379
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Yearbook of the International Law Commission 1996, Volume II, Part two, documents of the 48th Session, p
47- 48
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‘civilian population.’

50

However, no reference was made within the Commentary

accompanying the draft Code as to why the change was made.
5.4.2 The definitions of crimes against humanity in the ICTY and ICTR Statutes
Although the Statutes for the ICTY and ICTR were drafted within a relatively short period of
time of one another, and both emanated from the same source, the UN Security Council, there
are some significant differences in the way that the definition of crimes against humanity has
been defined.51 Be that as it may, both of the Statutes require that the attack be against a
civilian population, although Article 3 of the ICTR Statute requires it to be “against any
civilian population” while Article 5 of the ICTY Statute requires it to be “directed against any
civilian population”.52
The Committee of Experts in their Final Report concerning the formation of the ICTY paid
some consideration to the matter.53 It noted that “civilian population”, as it appears in Article
5 of the ICTY Statute,54 “is used in this context in contradistinction to combatants or members
of armed forces.”55 However, it then proceeds:

It seems obvious that article 5 applies first and foremost to civilians, meaning people
who are not combatants. This, however, should not lead to any quick conclusions
concerning people who at one particular point in time did bear arms.56
50

Singh, supra ***, p 279 and Allain and Jones supra *** at p 112 - 113, referring to the Barbie case to the
Vukovar case, which I shall refer to later.
51

Dinstein (Leidden 2000) and Sluiter, supra *** p 107

52

Sluiter, supra *** p 117 - 120

53

Final Report of the Commission of Experts established pursuant to Security Council Resolution 780 (1992)
S/1994/674
54

Article 5 contains the definition of crimes against humanity to be applied by the ICTY. It states:
The International Tribunal shall have the power to prosecute persons responsible for the following crimes
when committed in armed conflict, whether international or internal in character, and directed against any
civilian population…

55

Id., para 77

56

Id., para 78
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It then provides some examples- the head of a family protecting his family, gun in hand
against a paramilitary group attacking the village; or a sole policeman or local defence guard
doing the same thing, even if they joined hands- stating:

in such circumstances, the distinction between improvised self-defence and actual
military defence may be subtle, but is none the less important.57

From these examples, it is evident that they are far from envisaging that combatants, can be
victims of crimes against humanity. It should be recalled that the ICTY Statute applies in
very specific circumstances: to serious violations of IHL committed in the territory of the
former Yugoslavia since 1991. 58 The chapeau of Article 5 requires that for an act to
constitute a crime against humanity under the Statute, it must be committed during an armed
conflict. 59 Perhaps, as with Article 6(c) of the London Charter, it was intended by the
Committee that crimes committed against combatants would be prosecutable as war crimes,
and therefore there would be no difficulty with the fact that the chapeau requiring that the
crimes be directed against any civilian population.

5.4.3 The Drafting of the Rome Statute
An examination of the preparatory works leading up to the Rome Conference in 1998 makes
it plain that the content of the article defining crimes against humanity which was to appear in
the Rome Statute was far from a foregone conclusion.60

57

Id., para 78

58

ICTY Statute Article 1

59

However, see Prosecutor v Tadic, Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction, 2
October 1995; para 140, which states “It is by now a settled rule of customary international law that crimes
against humanity do not require a connection to international armed conflict. Indeed, as the Prosecutor points out,
customary international law may not require a connection between crimes against humanity and any conflict at
all. Thus, by requiring that crimes against humanity be committed in either internal or international armed
conflict, the Security Council may have defined the crime in Article 5 more narrowly than necessary under
customary international law.”
60

See for example Report of the Ad Hoc Committee on the Establishment of the International Criminal Court,
A/50/22 (1995) para 78 - 80
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During the meetings of the Preparatory Committee in 1996,
some delegations expressed the view that the phrase "attack against any civilian
population" which appeared in the Rwanda Tribunal Statute was vague, unnecessary
and confusing since the reference to attack could be interpreted as referring to
situations involving an armed conflict and the term "civilian" was often used in
international humanitarian law and was unnecessary in the current context. There
were proposals to delete this phrase or to replace the word "attack" by the word
"acts".61

In the draft Statutes prepared by the Preparatory Committee, in the years leading up to the
Rome Conference in 1998, alternative phrasings were proposed which did not refer to
‘civilian population’. 62 The final draft prepared prior to the conference proposed different
alternatives, which include the specified acts being against ‘any population’ rather than ‘any
civilian population’:
A “crime against humanity” means any of the following acts when committed [as part
of a widespread [and] [or] systematic commission of such acts against any population]:
[as part of a widespread [and] [or] systematic attack against any [civilian] population]63
At the Rome Conference itself, crimes against humanity were first discussed at the 3rd and 4th
meetings on 17 June 1998. The principal issues of contention were whether they could be
committed within internal armed conflicts; whether there was a requirement that they be
widespread and systematic; and also, what specific crimes should be included.

61

See Report of the Preparatory Committee on The Establishment of an International Criminal Court, Volume 1
GAOR, 51st Session Supplement No 22 (A/51/22) p22
62

For example see Report of the Preparatory Committee on The Establishment of an International Criminal
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There was some discussion of the phrase “civilian population”.

Greece, for example,

favoured the first alternative in the chapeau of paragraph one (“any population”) as being less
restrictive than the second.64 The Republic of Korea was of the view that the reference to
“civilian” population was confusing. 65 France felt that crimes against humanity could be
committed in peace and in war against all populations.66 Canada expressed the strongest view
regarding the phrase “grounds for attack against a population” arguing that this was not part
of the definition of crimes against humanity under customary international law and that any
requirement regarding grounds would unnecessarily complicate the task of prosecution and
may inadvertently exclude groups which could be victims of crimes against humanity. 67 This
point does not seem to have been picked up by any of the other delegations.
However, by the beginning of July, the drafts of the chapeau being circulated only referred to
“attack directed against any civilian population.”68 It is difficult to pinpoint what happened
within the interim period.

Hwang notes that “the very limited discussion of “civilian

population” failed to take into account the complex analysis that the ICTY had undertaken for
this term”.69 She notes that the delegations were concerned with two principal issues namely,
the requirement of a nexus between crimes against humanity and armed conflict, and whether
“widespread” and “systematic” should be alternative or cumulative. 70 She refers to a
Canadian Proposal to the chapeau dated 1 July 1998 which required an “attack against any
civilian population”. 71

Referencing the notes which she had taken at the Conference, she

states that the “introduction of the definition of “an attack against any civilian population”
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attracted a broad range of comments,”72 but it would seem that none of the comments related
to issues such as the definition of “civilian” and whom the delegates envisaged being included
as victims of crimes against humanity.
The text which was ultimately adopted as Article 7 of the Rome Statute requires that the acts
be part of a “widespread and systematic attack against any civilian population”. No definition
of ‘civilian’ or ‘civilian population’ is provided either in the Statute itself, or in the Elements
of Crime.73 However, notably, Darryl Robinson reports that during the negotiations held to
formulate the Elements of Crime
the developing law on the status of combatants as victims of crimes against humanity
[was discussed], and the fact that all persons are “civilian” when there is no armed
conflict. Delegations agreed that the “civilian population” test was a flexible test. Most
delegations quickly agreed that this was too complex a subject and an evolving area of
law, better left for resolution in case law. 74
This seems to be a rather unsatisfactory conclusion.
5.4.4 The International Convention for the Protection of All Persons from Enforced
Disappearance

Article 5 of this Convention has a different approach to defining Crimes against Humanity. It
defines it as:

The widespread or systematic practice of enforced disappearance constitutes a crime
against humanity as defined in applicable international law and shall attract the
consequences provided for under such applicable international law.
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Elements of Crimes and Rules of Procedure and Evidence (Transnational Publishers Inc 2001) p78
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This definition is rather Spartan – it makes no reference to unlawful acts of widespread or
systematic enforced appearance being carried out against a ‘civilian population’. However,
the requirement that it be a crime against humanity ‘as defined in applicable law’ could
arguably mean that the requirement that the act be against a civilian population is implied
within the definition.

5.4.5 The Proposed Convention for Crimes against Humanity
The Proposed Convention for Crimes against Humanity 75 is an initiative by a group of
distinguished experts to draft a Convention to act as a foundation upon which states can build
a crimes against humanity convention, which some experts believe to be “a still-missing and
essential piece of the framework of international humanitarian and international criminal
law”.76 The chapeau to the proposed Convention states:
For the purposes of the present Convention, “crimes against humanity” means any of
the following acts when committed as part of a widespread or systematic attack directed
against any civilian population, with knowledge of the attack…77
The drafters have therefore chosen to follow the lead of the majority of the previous
definitions of crimes against humanity in requiring that the attacks be directed against any
civilian population. At the expert meetings which discussed the definition of the crime,
several suggestions to amend the definition as found in Article 7 of the Rome Statute were
made, including a proposal to drop the ‘civilian’ in ‘civilian population. 78

However,

ultimately the phrase was included within the proposed Convention.
75
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5.4.6 Conclusions which can be drawn

Almost all current definitions of crimes against humanity require that there be a widespread or
systematic attack against a civilian population.79 Let us analyse why this is so.

If we return to Article 6 (c) of the London Charter: the drafters of the Charter would not have
considered the question of whether combatants could constitute victims of crimes against
humanity to be much of an issue. The existing laws concerning war crimes would have
appeared adequate to them to cover atrocities committed against combatants during the
Second World War. The concept of crimes against humanity was developed specifically to
cover atrocities committed by a state against its own civilians. Atrocities by a fellow citizen
against combatants from the same state could be prosecuted under the domestic laws of the
state concerned. It therefore made sense to require that the specified acts be carried out
against a civilian population.

Since the very first attempt to draft a definition of crimes against humanity, effort has been
made to provide some way of distinguishing crimes which are grave enough to constitute
crimes against humanity, from other crimes which were suitable for prosecution at a domestic
level. In the London Charter this was achieved, partly, by the insertion of a clause, which
required that the specified act be committed ‘before or during the war’ and ‘in execution of or
in connection with any crime in the jurisdiction of the Tribunal’, in other words, war crimes
and crimes against peace. This clause became known as the ‘war nexus’. The ‘war nexus’
had several different functions, firstly, it shows the drafters of the London Charter attempting
to reconcile two competing desires: the desire to uphold state sovereignty, with the desire to
protect populations from severe violations of their human rights by their leaders. 80 Van
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Schaak argues that the war nexus of the Charter operated to reconcile the tension between
these two provisions by guaranteeing that
only when a state disturbed world order by engaging in aggressive acts would its
sovereignty be challenged by the assignment of criminal liability to its leaders or other
citizens who committed inhumane acts against their compatriots.81
Secondly, the war nexus was a way to link crimes against humanity with the well -established
concept of war crimes:

at the time of the London Charter, the war-connecting element was the only connecting
factor between crimes committed within the jurisdiction of a given state and an
internationally regulated activity……When the Charter was enacted, the warconnecting element was indispensable to link CAH to pre-existing conventional and
customary international law prohibiting certain conduct in time of war, which CAH
extended to the civilian population of states.82
The war nexus was used to avoid challenges that crimes against humanity violated the
principle of nullum crimen sine lege.83

Thirdly, the war nexus was a way to limit the scope of crimes against humanity, Schabas
describes it as
a careful, cynical choice intended to insulate the four ‘great’ powers from criminal
liability for the racist, colonialist, and repressive policies of their own regimes84

Finally, the war nexus operated as a way of limiting the scope of crime which could qualify as
a crime against humanity: by ensuring that the crime was related to the war it ensured the
81
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crime was of a certain gravity and excluded crimes which would more appropriately be the
concern of national legal systems.

Over the following decades, the requirement that there be a nexus between crimes against
humanity and armed conflict disappeared.85 Crimes against humanity could now, according
to customary international law, be prosecuted in times of peace as well as times of war.
However, as we have seen, the requirement that the acts be carried out against a civilian
population has remained. One reason for this is that ways are still needed to ensure that a
definition of crimes against humanity only includes the worst atrocities, and does not include
crimes which are more appropriately dealt with under domestic law. Definitions of crimes
against humanity therefore contain other elements in an effort to ensure this happens: the
requirement that the acts be ‘part of a widespread or systematic attack’86 and the requirement
that it be ‘directed against any civilian population’.

The requirement that acts be directed

against a civilian population acts in itself as a limiting factor to crimes against humanity, as it
ensures that lawful acts of war carried out against combatants cannot be included within the
definition of crimes against humanity.

However, we have seen drafters involved in drafting definitions of crimes against humanity
do not appear to have paid too much attention to the fact that the acts are to be directed
against a civilian population. The International Law Commission, as we saw, simply dropped
the requirement, and made no comment as to why this was so in the accompanying
Commentary. The Committee of Experts in their Report regarding the ICTY statute did make
reference to it, following the lead taken by the case law of the day, which I shall be turning to
shortly. The drafters of the Rome Statute, on the other hand, generally seem to have skirted
the issue.
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Let us now turn to case law to examine whether it has been more successful in resolving the
issue of whether combatants can be victims of crimes against humanity.
5.5

What contribution has case law made on the matter?

The issue of whether combatants can be victims of crimes against humanity has been
considered by both national and international courts.
5.5.1 National cases
The French Court of Cassation has had cause to consider the issue on two occasions, both
cases concerned crimes alleged to have been committed during the Second World War.87
In Barbie, the accused, Klaus Barbie, the former head of the Gestapo in Lyons, was accused
of, among other things, crimes against humanity involving victims who had been members of
the Resistance movement. The examining magistrate had held that:

The prosecution is barred by statutory limitation to the extent that it related to unlawful
imprisonment without judgement, torture, deportation and death of combatants who
were members of the Resistance, or persons whom Barbie supposed to be members of
the Resistance, even if they were Jewish. Even if such acts were committed in violation
of human dignity and the laws of war, they could only constitute war crimes…88
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Wexler describes the absurdity of the court’s analysis, using the example of one of the alleged
victims, Professor Marcel Gompel, who was both Jewish and a member of the Resistance, and
had been arrested and tortured to death by Barbie. The lower court held that as it was unclear
whether he had been arrested in his capacity as a Jew or in his capacity as a member of the
Resistance, Barbie would be given the benefit of the doubt, and could not be charged with the
offence as it had prescribed.89

The Court of Cassation overturned this verdict, holding

Neither the driving force which motivated the victims, nor their possible membership of
the Resistance, excludes the possibility that the accused acted with the element of intent
necessary for the commission of crimes against humanity.90

This was confirmed by the same Court in the case of Touvier, when it stated:

Jews and members of the Resistance persecuted in a systematic manner in the name of a
State practising a policy of ideological supremacy, the former by reason of their
membership of a racial or religious community, the latter by reason of their opposition
to that policy, can equally be the victims of crimes against humanity. 91

Of course, a finding that members of the Resistance movement can be victims of crimes
against humanity, is far from a finding that all those who fight can be victims. Indeed it begs
the question of why members of Resistance movements can be victims of crimes against
humanity, when other fighters cannot be.

5.5.2 The International Tribunal for the former Yugoslavia
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The ICTY has spent most time determining the issue of whether or not combatants can be
victims of crimes against humanity. The early cases tended to place a liberal interpretation on
the phrase ‘civilian population’, whereas later cases read it more restrictively.

5.5.2.1

The early cases

The ICTY began interpreting the phrase ‘directed against any civilian population’ in its very
first cases. In the Vukovar Rule 61 decision, Trial Chamber I held

Although according to the terms of Article 5 of the Statute of this Tribunal combatants
in the traditional sense cannot be victims of a crime against humanity, this does not
apply to individuals who, at one point in time, carried out acts of resistance.92
In Tadić,93 the Trial Chamber explained the challenges in interpreting the phrase ‘civilian
population’ thus:
that the prohibited act must be committed against a “civilian” population itself raises
two aspects: what must the character of the targeted population be and how is it to be
determined whether an individual victim qualifies as a civilian such that acts taken
against the person constitute crimes against humanity? 94

With regard to the first aspect, it held that the targeted population must be of a predominantly
civilian nature and that the presence of those actively involved in the conflict does not prevent
the characterisation of a population as civilian.95 However, it found it more problematic to
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determine the second aspect.96 The Tribunal considered the definition of ‘civilian’ found in
Common Article 3 of the Geneva Conventions which includes:

persons taking no active part in the hostilities, including members of armed forces who
have laid down their arms and those placed hors de combat by sickness, wounds,
detention, or any other cause,
together with the definition of ‘civilian’ found in Article 50(1) of AP I. 97 The Tribunal noted
that these provisions formed part of international humanitarian law, and could therefore only
be applied by analogy.98 It then made reference to other sources, including those which I
have cited above, such as the UN War Crimes Commission report, the Barbie case and the
Secretary General’s Report.

It concluded that a wide definition of the term ‘civilian

population’ was justified, and that, following Barbie and Touvier,

those actively involved in a resistance movement could qualify as victims of crimes
against humanity”, together with those “resistance fighters who had laid down their
arms.99

Finally it observed that:

it is the desire to exclude isolated or random acts from the notion of crimes against
humanity that led to the inclusion of the requirement that the acts must be directed
against a civilian ‘population’.100
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The issue was next considered by the Trial Chamber in Jelsić, where it stated that, following
the letter and spirit of Article 5, the term ‘civilian population’ should be interpreted broadly
and “reference to a civilian population would seek to place the emphasis more on the
collective aspect of the crime than on the status of the victims.”101 The Trial Chamber held
that all those persons placed hors de combat when the crime was perpetrated were included
within the notion of ‘civilian population’ in Article 5 of the Statute.102
In Kupreskić,103 the Trial Chamber made reference to the distinction between ‘murder-type’
and ‘persecution-type’ crimes against humanity, which some had thought to exist after the
Second World War, when it stated:

one fails to see why only civilians and not also combatants should be protected by these
rules (in particular by the rule prohibiting persecution), given that these rules may be
held to possess a broader humanitarian scope and purpose than those prohibiting war
crimes.104

Faced with the explicit limitations within Article 5, requiring that the attack be directed
against a civilian population, the Chamber once again found that a broad interpretation should
be placed on ‘civilian’,105 and held, following Barbie and the Vukovar Rule 61 Decision,106
that those actively involved in a resistance movement can qualify as victims of crimes against
humanity.107
Another significant case to consider the issue was Blaškić, in which the Trial Chamber held
that:
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the contention that acts of violence perpetrated systematically or on a widespread basis
against a population must not be characterised as a crime against humanity on the sole
ground that the victims were soldiers and regardless of the fact that they were not
combatants when the crimes were perpetrated is not in conformity with either the letter
or spirit of Article 5 of the Statute….. the specificity of a crime against humanity results
not from the status of the victim, but the scale and organisation in which it must be
committed.108

The Chamber concluded :

Crimes against humanity therefore do not mean only acts committed against civilians
in the strict sense of the term, but include also crimes against two categories of people:
those who were members of a resistance movement and former combatants regardless of whether they wore wear uniform or not – but who were no longer taking
part in hostilities when the crimes were perpetrated because they had either left the
army or were no longer bearing arms or, ultimately, had been placed hors de combat,
in particular, due to their wounds or their being detained. It also follows that the
specific situation of the victim at the moment the crimes were committed, rather than
his status, must be taken into account in determining his standing as a civilian. Finally,
it can be concluded that the presence of soldiers within an intentionally targeted
civilian population does not alter the civilian nature of that population.109
Thus, in the early cases before the Tribunal, it favoured a wide definition of the term “civilian
population”, which included members of a resistance movement and combatants who were
hors de combat. Greater emphasis was placed upon the collective aspect of the crime rather
than the status of the victims themselves. It is notable however, that none of these cases, apart
from the Vukovar Rule 61 decision, actually involved combatant victims.
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5.5.2.2

A Change of tone

The liberal interpretation of the phrase ‘civilian population’ was put into doubt by the Appeals
Chamber’s Judgement in the Blaskić case.110 It held that “both the status of the victim as a
civilian and the scale on which it [the crime] is committed or the level of organisation
involved characterise a crime against humanity”.111

In determining the scope of ‘civilian

population’, it considered Article 50 of AP I and Article 4 A of GC III to find that, read
together, these establish that members of the armed forces; members of militias or volunteer
corps forming part of such armed forces, and members of organised resistance groups, cannot
claim civilian status.112 It found that the Trial Chambers’ finding that the specific situation of
the victim at the time the crimes were committed must be taken into account in determining
his standing as a civilian, was misleading,113 and that, on the contrary, the specific situation of
the victim at the time the crimes were committed may not be determinative of his civilian or
non-civilian status.114
The Appeals Chamber agreed with the Trial Chamber that the presence of soldiers within a
civilian population does not deprive it of its civilian nature, and found that to determine
whether the presence of combatants deprives a population of its civilian character, the number
of soldiers, as well as whether they are on leave must be examined.115
The Judgement states that the Trial Chamber “erred in part” in its characterisation of ‘civilian
population’ and ‘civilian’, 116 but it does not state clearly whether it overrules the Trial
Chamber’s finding that combatants who are no longer taking part in hostilities due to being
hors de combat, could be victims of crimes against humanity. The case did not in fact involve
combatant victims and so the matter was not at issue.
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A few months after the Blaskić Appeals Chamber decision, the Appeals Chamber considered
the issue again in the case of Kordić and Čerkez. This case involved forty three combatants
who had been killed after they had been arrested, although there seems to have been
uncertainty regarding how many of those killed were combatants and how many were
civilians.

117

The Appeals Chamber stated that the

soldiers were killed after their arrest, after being placed hors de combat. These
persons, wilfully killed by Croat forces, were without doubt “protected persons” in the
sense of Article 2 of the Statute and “civilians” in the sense of Article 5 of the
Statute.118
And further that
There is no doubt that these acts were also part of the widespread attack conducted at
that time against the civilian Muslim population119
The accused were found guilty of both murder, as a crime against humanity, and wilful
killing, as a war crime, in respect of these crimes. In reading the Judgement, it is unclear
whether the finding that Kordić was guilty of the crime of murder as a crime against
humanity was limited to those who had the status of a civilian. The Appeals Chamber
confined itself to determining whether there had been attack against the civilian
population as a whole, and set little importance regarding who the actual victims of the
specific crimes were, beyond ensuring that they were a combatant who was hors de
combat.120
However, in the same case, they overturned the conviction of the defendants in relation to
charges of murder (a crime against humanity) and wilful killing (a war crime) in the case
of two people who were shot in an apartment, where the evidence indicated that they may
have been combatants rather than protected persons121 and stated ‘as TO members, the
117
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two victims are to be considered as ‘combatants’ and cannot claim the status of
civilians’.122
In Galić, the Trial Chamber found the definition of ‘civilian’ to be expansive, including
individuals who at one time performed acts of resistance, as well as persons who were hors de
combat when the crime was committed.123 Upon appeal, the defence challenged the Trial
Chamber’s definition of “civilians” as including members of a resistance movement and those
who are hors de combat.124 The Appeals Chamber stated that the Trial Chamber’s assessment
did not intend to give a definition of an individual civilian, but rather they intended to reiterate
well established jurisprudence regarding the chapeau element of ‘civilian population’ which
holds that the presence of members of soldiers within a population does not necessarily
deprive it of its civilian character.125 It relied on the Blaskić Appeals Chamber decision to
argue that combatants who are hors de combat are not civilian. It made no findings however
as to whether the individual victims of crimes against humanity can include such persons.
In Martić, the Trial Chamber paid particular attention to the question of whether victims
under Article 5 of the ICTY Statute have to be civilians.126 It cited the finding by the Blaskić
Appeals Chamber that this was the case 127 and agreed that combatants who are hors de
combat do not fall within the definition of civilian.128 The Chamber noted the distinction
made in international humanitarian law between combatants and non-combatants
to allow for the term “civilians” to include all persons who were not actively
participating in combat, including those who were hors de combat, at the time of the
crime would impermissibly blur this necessary distinction129
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At around the same time as the Martić case, the Mrškić case was underway. It concerned two
hundred and sixty four individuals, all non-Serb males of military age, who were removed
from Vukovar Hospital by Serbian forces on 20 November 1991, under suspicion of being
involved in the Croat resistance against the Serb forces.130 Approximately two hundred people
were then executed. Of the 194 who were later identified, 181 were known to have been
active members of the Croatian forces.131 The Trial Chamber found that the perpetrators acted
in the knowledge or belief that the victims were part of the Croat forces, and that their
awareness of the factual circumstances was that the victims were prisoners of war, not
civilians.132 The Trial Chamber stated:
the jurisprudence of the Tribunal has not yet been called upon to pronounce on the
question whether the notion of crimes against humanity is intended to apply to crimes
listed in Article 5 when the individual victims of such crimes are not civilians.133

It carried out a review of the relevant jurisprudence to find that it supported a definition of
‘civilian’ based on Article 50 of AP I, as opposed to one based on Common Article 3 as the
Prosecution were advocating. 134 The Chamber agreed with the Martić Trial Chamber’s
finding that those who are hors de combat cannot be included as civilians under Article 5 of
the ICTY Statute. It went on to state:
It has been argued that the distinction between civilians and combatants in Article 5 is
obsolete and that it would be contrary to the whole spirit of modern international human
rights law and humanitarian law to limit to civilians (especially in times of peace) the
international protection of individuals against horrendous and large-scale atrocities. The
point has been made that, if crimes against humanity may be committed in times of
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peace as well (i.e. outside armed conflicts) it no longer makes sense to require that such
crimes can be perpetrated against civilians alone. Why, the argument goes, should
members of military forces be excluded, since they would not be protected by
international humanitarian law?

It is important to observe that failing to consider atrocities against fighters hors de
combat as crimes against humanity does not mean that these acts will go unpunished. If
committed in the context of an armed conflict, they are likely to qualify as war crimes,
as will be the situation in the typical case before the ICTY. If committed in peacetime,
they will be punishable under national law. There may perhaps be a “protection gap” in
those situations, as crimes of this nature would fall outside the jurisdiction of
international criminal courts and national authorities may not always be willing to
prosecute. However, it is not for this Tribunal to fill this gap through its case law.135
The Chamber concludes that “there is insufficient evidence in support of the proposition that
the notion of crimes against humanity has expanded, under customary international law, so as
to include crimes against combatants,”136 and that “civilian” in Article 5 does not include
combatants or fighters hors de combat.137 The victims of crimes against humanity must be
civilians, and that if they are non-civilians then the more appropriate charge is war crimes.138
As a consequence, the Chamber found that the victims at Vukovar Hospital, comprising
mainly of combatants, did not qualify as ‘civilians’ under Article 5 and that, accordingly, the
crimes committed against them could not constitute crimes against humanity. 139

5.5.3 A satisfactory resolution of the problem?
Both Martić and Mrškić were appealed. The Martić appeal was heard first.
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The prosecution in Martić, urged the Chamber to follow the reasoning in the Kordić and
Čerkez Appeal Judgement, arguing that it set a binding precedent that those who are hors de
combat constitute civilians under Article 5.140 The Appeals Chamber rejected this argument,
and looked rather to the Blaskić and Galić Appeal Judgements and their definition of
‘civilian’, based on Article 50 of AP I, to hold that the Trial Chamber had not erred in
following that line of authority when interpreting ‘civilian’ under Article 5 of the Statute. 141 It
agreed with the Trial Chamber’s finding that the term ‘civilian’ in Article 5 does not include a
person who is hors de combat.142

However, the Chamber then proceeded to examine the question of whether the chapeau of
Article 5, requiring there to be an attack against a civilian population, required that each and
every victim of a particular crime under Article 5 be civilian.143 The Appeals Chamber had
regard to the Kunarac et al Appeal Judgement, to find that the chapeau requirement does not
require that the individual criminal acts be committed only against civilians, but,

the chapeau rather requires a showing that an attack was primarily directed against a
civilian population, rather than “against a limited and randomly selected number of
individuals.”144

The Chamber concluded that, providing that the chapeau requirement is fulfilled and, that
there is a widespread or systematic attack against the civilian population, persons who are
hors de combat can be victims of crimes against humanity.
The Appeals Chamber in Mrškić noted that the Trial Chamber had relied on the Blaskić
Appeal Judgement to reach their conclusion that the individual victims of crimes against
140
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humanity have to be civilians.145 It found that the findings in Blaskić that “the specificity of a
crime against humanity results not from the status of the victim but the scale and organisation
in which it must be committed”146 and “both the status of the victim as a civilian and the scale
on which it is committed or the level of organization involved characterize a crime against
humanity”147 both related to the jurisdictional requirement of Article 5 that crimes against
humanity be committed as part of a widespread or systematic attack against a civilian
population.148 The Chamber confirmed however that the status of victims is important in
determining whether or not the chapeau requirement has been met. The civilian status of the
victims, the number of civilians and the proportion of civilians within the civilian population
are important in determining whether the chapeau requirement has been fulfilled. 149 It
therefore agreed with the Appeal Chamber’s finding in Martić in holding that there is no
requirement that the individual victims of crimes against humanity be civilians, providing that
there is a widespread or systematic attack against a civilian population.150 However, on the
facts of the case, the victims at the hospital were singled out due to their being suspected of
being members of the Croatian forces and the Chamber found that there was no nexus
between the attack against the civilian population and the crimes committed at the hospital.151

5.5.2.3

The approach of the International Criminal Tribunal for Rwanda

The ICTR has not had encountered so many difficulties with this issue as the ICTY. It was
first considered by the Trial Chamber in the case of Akayesu. 152 It cited with approval the
Barbie153 and Touvier154 cases, and the ICTY Vukovar Rule 61 Decision.155 It held that for
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acts to constitute crimes against humanity they must be directed against any civilian
population. The Tribunal included within the definition of members of the civilian population
those who are not taking any active part in the hostilities, including members of the armed
forces who laid down their arms and those persons placed hors de combat by sickness,
wounds, detention or any other cause.156 The Trial Chamber noted that this definition accords
with that given in Common Article 3 of the Geneva Conventions, an assimilation which the
Tribunal did not find to be problematic.157

In Kayishema the Trial Chamber considered:

that a wide definition of civilian is applicable and, in the context of the situation of
Kibuye Prefecture where there was no armed conflict, includes all persons except those
who have the duty to maintain public order and have the legitimate means to exercise
force 158

The definition in Akayesu has consistently been applied by the ICTR in subsequent cases,
and has not been the subject of dispute.159

The case of Ntuyahaga is also interesting.

The indictment contained a single count of

murder as a crime against humanity for the murder of Mrs. Agathe Uwilingiyimana, then
Prime Minister of Rwanda, and ten Belgian soldiers who had been part of the United
Nations Assistance Mission for Rwanda. The indictment alleged that the murders were
allegedly committed as part of a widespread or systematic attack against a civilian
population on national or political grounds. The Indictment was later withdrawn by the
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Prosecutor due to the fact that the acts had occurred out with the main three month period
in 1994 when the genocide occurred.160

5.5.2.4

The approach taken by the ICC

To date the ICC has considered the issue on two occasions.
In the case of Katanga and Chui 161 the Court noted that ‘the drafters in Rome…left the
meaning of the term “any civilian population” undefined.’162 In the case, combatants attacked
a village. The Court found that there were substantial grounds to believe that the village
contained a military camp. It held that the attack was directed not only at the military target,
but also against the civilian population of the village. It did not examine who the victims of
the attack had been, and what the legal consequences would have been if some of the victims
had not been civilians.163
In the case of Bemba, 164 the court again observed that neither ‘civilian’ nor ‘civilian
population’ are defined within the Statute. However, it stated that, according to the wellestablished principle of international humanitarian law,

[t]he civilian population (...) comprises all persons who are civilians as opposed to
members of armed forces and other legitimate combatants.165

Again the court did not determine whether the status of the victims was of importance in
determining whether they could qualify as victims of crimes against humanity.
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5.5.2.5 The Special Court of Sierra Leone

The SCSL has also had occasion to examine the matter. In the case of Sesay et al it held
the Chamber concurs with the ICTY Appeals Chamber in the Maritć case that where a
person is hors de combat is the victim of an act which objectively forms part of a
broader attack directed against a civilian population, this act may amount to a crime
against humanity 166

The court proceeded to find that the killing of a soldier who had been hors de combat
constituted a crime against humanity.167

5.6

Why does it matter whether or not combatants can be victims of crimes against
humanity?

It is important that those who fight are also capable of being deemed to have been victims of
crimes against humanity.

During armed conflict, the laws of war do not cover crimes

committed by a state or armed group against their own combatants. In modern conflicts, such
atrocities are becoming more and more frequent- one only has to look to the events of the
Arab Spring to find examples of combatants being shot for refusing to fire upon protestors.168
It is also notable that labelling a crime as a ‘war crime’ does not have as much weight as
labelling it a ‘crime against humanity’.169
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During peacetime, why should it be that an attack must be against a civilian population for it
to constitute a crime against humanity? Ambos and Wirth write

In times of peace, the prohibition against crimes against humanity is- apart from the
very narrow law of genocide – the only applicable (criminal) law to protect human
rights. Thus, in times of peace, the term “civilian” must be interpreted even more
broadly than in time of war, when humanitarian law provides some protection.170

Some tribunals, particularly the ICTY, have tried, and failed, to stretch the concept of
‘civilian’ to include combatants who are hors de combat.

Others have been more

accommodating, such as the ICTR. However, it is important that the concept of ‘civilian’
is not stretched to such an extent that the principle of distinction is put at risk.
It seems, from my analysis of the drafting of the various definitions of crimes against
humanity that there is little desire to remove the requirement that the acts be directed
against a ‘civilian population’.
It is to be hoped that the solution arrived at by the Appeals Chamber of the ICTY in the
Martić and Mrškić cases will help to resolve the matter. By separating the requirement that
the overall attack be against the civilian population from the requirement that the status of
the victims also be civilian, the Tribunal has ensured that combatants can be found to be
victims of crimes against humanity. However, the ICTY Judgements, although persuasive,
are not directly applicable in other courts.171 It is to be hoped that other courts will choose
to follow the Judgements- this certainly seems to be the case in SCSL, and it is to be hoped
that the ICC, and other courts, will follow their lead.
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